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ACT No. I OF 1940, 


. 4 . 


[Passed by the Iistdiak LEaisiiATXTBE.] 

{Received the assent of the Governor General on the 
23rd February^ lO^O.) 


An Act to provide for the registration of certain 
European British subjects. 

W HEREAS it is expedient to provide for the regis- 
tration of certain European British subjects ; 

It is hereby enacted as follows : — 

1. (J) This Act may be called the Registration 
(Emergency Powers) Act, 1940. 

(2) It extends to the whole of British India, and 
applies also to European British subjects in any part 
of India. 

(3) It shall come into force on such date as the 
Central Government may, by notification in the 
ofiBlcial Gazette, appoint. 

(4) It shall be in force during the continuance of 
the present war and for a period of six months there- 
after. 

2. In this Act, unless there is anything repugnant Definitions, 
in the subject or context* — 

(a) European British subject ’’ means any sub- 
ject of His Majesty of European descent 
in the male line, born, naturalised or domi- 
ciled in the British Islands or in any Domi- 
nion as defined in the Statute of West- 
minster, 1931, or in any Colony except 
Ceylon ; 

(6) ** prescribed ” means prescribed by rules made 
under this Act. 


Prioe anna 1 or l^d. 


3. (1) Every 
1 



Obligation to 
register. 


3. (1) Every male European British subject for 
the time being in India (not being — 

(а) a member of His Majesty’s naval, military or 

air forces, or 

(б) a person who is enrolled under the Auxiliary 

Force Act, 1920, or is in holy orders, or xlix of i 92 o. 
is a regular minister of any religious deno- 
mination), 

who for the time being has attained the age of sixteen 
years but has not attained the age of fifty ye^rs, shall, 
within the prescribed period, correctly fill up, or cause 
so to be filled up, to the best of his knowledge and 
belief, sign and lodge with the appropriate registration 
authority specified in the First Schedule, or such other 
registration authority as may be prescribed, the form 
set out in the Second Schedule, and if any such European 
British subject claims not to be ordinarily resident in 
India, he shall lodge with the said form a statement 
of such claim. 

(2) If any registration authority has reason to be- 
lieve that any person is a European British subject to 
whom the provisions of sub-section (J) are applicable, 
he may, by order in writing, require such person to 
furnish such particulars as may be specified in the order 
within such time as may be so specified, and such 
person, whether or not he is a European British subject 
to whom the provisions of the said sub-section are 
applicable, shall within the specified time furnish 
correctly to the best of his knowledge and belief the 
said particulars to the said registration authority in 
such form or manner as such order may require, and 
shall sign the same ; and if any such person claims that 
he is not a European British subject to whom the pro- 
visions of sub-section (i) are applicable, he shall fur- 
nish a statement of such claim with the particulars 
as aforesaid. 

(3) If any person refuses or, without lawful excuse 
(the burden of proving which shall lie upon such per- 
son), neglects fully to comply with the requirements 
of sub-section (1) or of any order made under sub-sec- 
tion (2), he shall be punishable with fine which may 
extend to five hundred rupees. 
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(4) Every 



(4) Every registration authority tuider this Act 
shall be deemed to be a public servant within the mean- 
3f I860, ing of the Indian Penal Code. 


4. If any question arises with reference to this Act Determination 

1 -I _ _ _ .Of disputes as 

or any rale made thereunder whether a person is a to applicability 

n T> .i. T -I • . . 1 i-. . . _ of this Act. 

European British subject to whom the provisions of 
sub -section (i) of section 3 are applicable, a person 
appointed in writing in this behalf by the prescribed 
authority may apply to the District Magistrate or to 
any oficer specially empowered in this behalf by the 
Central Government in the area in which the person 
to whom the dispute relates is for the time being present, 
and such Magistrate or other officer, after hearing such 
person or giving him a reasonable opportunity for 
being heard, shall summarily determine the question, 
and the decision of such Magistrate or other officer 
shall be final. 


5. (1) The Central Government mav, by notifica- 

^ ' T , " . Central Go'V 

tion in the official Gazette, make rules for carrying eminent to 

’ make roles, 

out the purposes of this Act. 


(2) In particular and without prejudice to the 
generality of the foregoing power, such rules may — 

(а) prescribe registration authorities, in addition 

to those specified in the First Schedule ; 

(б) prescribe the time within which the form set 

out in the Second Schedule shall be lodged 
with the registration authority ; 

(c) prescribe authorities who may make the ap- 

pointment referred to in section 4; 

(d) provide for the issue of certificates of regis- 

tration ; 

(e) provide for the preparation, compilation and 

correction of a register, and require the 
attendance of persons for any of such 
purposes ; 

(/) require the notification of changes of address 
of registered persons. 


(3) Rules made under this section may provide 
that any contravention thereof or of any order or notice 
issued thereunder shall be punishable with fine which 
may extend to five hundred rupees. 


6 . Nothing 



Act not to 
apply to 
cert^Q 
Persons, 

Repeal of 
Ordinanoe II 
of 1939. 


Megistration {Emergency Powers), [act i 

6 . Nothing in this Act shall apply to any person con- 
fined for the time being in a prison or lunatic asylum. 

7. The Registration Ordinance, 1939, is hereby 
repealed ; but any rules made, anything done and any 
action taken under the said Ordinance shall be deemed 
to have been made, done or taken under the corres- 
ponding provisions of this Act, and any offence com- 
mitted against or any proceedings commenced under 
the said Ordinanoe, may be punished, or may be con- 
tinued and completed as if such offence were committed 
against or such proceedings were commenced under 
this Act. 


THE FIRST SCHEDULE. 
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OF 1940.] Registration (Emergency Potoers). 

THE EIRST SGREDDLE. 


{See section 3.) 


Registration A.zvthorities. 


In. tb.© case of any servant 
of th.© Crown. 

In th.© case of any person in 
th© employ of any public 
or local authority. 

In th© case of any person in 
th© employ of any rail- 
way. 

In any other case 


Th© Head of the Office or Depart- 
ment in which ho serves. 

Th© chief executive officer of such 
authority. 

The Sead of the Kailway -A.dmi- 
nistration. 

Th© District Magistrate of the 
district in which th© person is 
for th© time being resident, or 
in the case of a person resident 
in a Tresidency-town, th© Com- 
missioner of Police. 


THE SEOONI> SOHEEUJLE. 
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Registration (^Emergency Powers), [act x OB' 1940.] 
THE SECOND SCHEDULE. 

(See section 3.) 

Form of Particnlars^ 

. 1 . 35Tamo in full. 

2- Address. 

3. IDate of birtli. 

4:, Wiietiier single, married or widower. 

6* ^Tumber of dependents, specifying tbeir 
relationsbip, if any, to bim. 

6. Profession or occupation. 

7. ICTame and nature of business, or name, 

address and natxire of employer’s busi- 
ness, or if employed in or under any 
Department of Oovemment, tbe name 
of tbe Department. 

8. Wbetber be bas served, or undergone 

-braining of any description, in any naval, 
military or air force. If so, give parti- 
culars of sucb seirvice or training includ- 
ing date and duration tbereof- 

O. Wbetber be possesses, or bas possessed, a 
flying licence. 
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ACT No. II OF 1940. 


[Passed by tbb Indian* liEGHSiiATUBB.] 

(JEteceived the assent of the Governor General on the 
2Srd February, 1940.) 

An Act to provide forjthe imposition of restrictions on 

foreigners* 

W HEREAS it is expedient to provide for the imposi- 
tion of restrictions on the entry of foreigners into 
British India, their presence therein and their departme 
therefrom ; 

It is hereby enacted as follows : — 

1 . (1) This Act may be called the Foreigners Act, 

1940. duration. 

{2) It extends to the whole of British India. 

(3) It shall be in force during the continuance of the 
present war and for a period of six months thereafter. 

2. In this Act, neflnltious. 

(a) ** foreigner ’’ has the meaning assigned to it in 
the Foreigners Act, 1864, except that it does 
not include — 

(i) any ruler or subject of any Indian State ; or 
(it) any native of the tribal areas ; 

(&) prescribed ’’ means prescribed by orders made 
under this Act ; 

(c) “ specified means specified by direction of a 
prescribed authority. 

S. (1) The Central Government may, by order, make Power to make 
provision, either generally with respect to all foreigners 
or with respect to any particular foreigner oir any pres- 
cribed class or description of foreigner, for prohibiting, 
regulating or restricting the entry of foreigners into 
British India or their departure therefrom or their pre- 
sence or continued presence therein. 

(2) In 
I 

Price anna 1 or l^d. 



Foreigners, 


[act II 

{2) In particular, and witliont prejudice to tlie gene- 
rality of the foregoing power, orders made under tbis 
section may provide that the foreigner — 

(a) shall not enter IBritish India, or shall enter 
British India only at such times and by such 
route and at such port or place and subject to 
the observance of such conditions on arrival 
as may be prescribed ; 

b) shall not depart from British India, or shall 
depart only at such times and by such route 
and from such port or place and subject to the 
observance of such conditions on departure as 
may be prescribed ; 

(c) shall not remain in ~ British India, or in any 

prescribed area therein ; 

(d) shall remove himself to, and remain in, such 

area in British India as may be prescribed ; 

(e) shall comply with such conditions as may be 

prescribed or specified — 

(i) requiring him to reside in a particular place ; 

(ti) imposing any restrictions on his movements ; 

(Hi) requiring him to furnish such prdof of his 
identity and to report such particulars to 
such authority in such maimer and at such 
time and place as may be prescribed or 
specified ; j 

(zv) requiring him to allow his photograph and 
finger impressions to be taken and to furnish 
specimens of his hand-writing and signature 
to such authority and at such time and place 
as may be prescrihed or specified ; 

(t;) prohibiting him from association with persons 
of a prescribed or specified description ; 

(vz) prohibiting him from engaging in activities of 
a prescribed or specified description ; 

(viz) prohibiting him from using or posseadng 
prescribed or specified articles ; or 

(vizi) otherwise 


2 



OF 1940.] Foreigners, 

{viii) otherwise regulating his conduct in any such 
particular as may be prescribed or specified ; 

(/) shall enter into a bond with or without sureties 
for the due observance of, or as an alternative 
to the enforcement of, any or all prescribed or 
specified restrictions or conditions ; or 

(g) shall be arrested and detained or confined ; 

and may make provision for such incidental and supple- 
mentary matters as may, in the opinion of the Central 
Government, be expedient or necessary for giving effect 
to this Act. 

4 . (1) Any foreigner (hereinafter referred to as anXntemees. 
internee) in respect of whom there is in force any order 
made under clause (g) of sub-section (2) of section 3, 
directing that he be detained or confined, shall be detain- 
ed or confined in such place and manner and subject to 
such conditions as to maintenance, discipline and the 
punishment of offences and breaches of discipline as the 
Central Government may from time to time determine. 

(2) No person shall — 

(а) knowingly assist an internee to escape from 

custody or knowingly harbour an escaped 
internee ; or 

(б) give an escaped internee any assistance with 

intent thereby to prevent, hinder or interfere 
with the apprehension of the internee. 

(5) The Central Government may, by order, provide 
for regulating access to, and the conduct of persons in, 
places in British India where internees are detained and 
for prohibiting or regulating the despatch or conveyance 
from outside such places to or for internees therein of 
such articles as may be prescribed. 

(4) No proceedings shall be taken by virtue of 
sub-section (2) or sub-section (5) against any person in 
respect of any act done by him when he is himself an 
internee. 

6. (1) No foreigner who was in British India on the ohAns^e of 
date on which this Act came into force shall, while in 

British 
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Foreigners. 


[act 'ir 

British India after that date, assume or use or purport 
to assume or use for any purpose any name other than 
that by which he was ordinarily known immediately 
before the said date. 

{2) Where, after the date on which this Act came into 
force, any foreigner carries on or purports to carry on 
(whether alone or in association with any other person) 
any trade or business under any name or style other 
than that under which that trade or business was being 
carried on immediately before the said date, he shall, for 
the purposes of sub-section (I), be deemed to be using a 
name other than that by which he was ordinarily known 
immediately before the said date. 

(5) In relation to any foreigner who, not having been 
in British India on the date on which this Act came into 
force, thereafter enters British India, sub-sections (1) 
and (2) shaR have effect as if for any reference in those 
sub-sections to the date on which this Act came into 
force there were substituted a reference to the date on 
which he first enters British India thereafter. 


(4) Tor the purposes of this section — 

(a) the expression ** name includes a surname, and 

(b) a name shall be deemed to be changed if the 

spelling thereof is altered. 


(5) Nothing in this section shall apply to the assump- 
tion or use— - 


{a) of any name in pursuance of a Royal licence ; or 
(&) by any married woman, of her husband’s name. 


Obligations of 
masters of 
vessels, etc. 


6 . Any District Magistrate and any Commissioner of 
Police or, where there is no Commissioner of Police, any 
Superintendent of Police, may, for any purpose con- 
nected with the enforcement of this Act or any order 
‘made thereunder, enter, with such assistance as he may 
think fit, any vessel or aircraft at any port or place in 
British India and may — 


(a) direct the master of the vessel or the pRot of the 
aircraft, as the case may be, — 

(t) before any passenger disembarks, or before 
the vessel or aircraft leaves such port or 

place, 
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OF 1940.] Foreigners. 

place, as the case may be, to furnish a list in 
writing of the passengers who are on board 
or who have been carried on board at any 
time since the vessel or aircraft commenced 
its journey, or who have signified their 
intention of departing from British India 
on board such vessel or aircraft, setting out 
the ports or places at which they embarked, 
the ports or places of their disembarkation 
or intended disembarkation, and such other 
particulars as may be prescribed, and 

(ii) to answer to the best of his ability any ques- 
tion relating to the passengers who are on 
board or who have disembarked in any part 
of British India ; and 

(b) if any foreigner seeking to enter British India on 
board such vessel or aircraft does not give satis- 
factory reasons for entering British India, 
either — 

(i) refuse to allow such foreigner to disembark 

from such vessel or aircraft, or 

(ii) place him under such restraint as may be 
prescribed or specified. 

7. If any question arises with reference to this Act Burden of 
or any order made or direction given thereunder, whether 

any person is or is not a foreigner or is or is not a 
foreigner of a particular class or description, the onus 
of proving that such person is not a foreigner or is not a 
foreigner of such particular class or description, as the 
case may be, shall, notwithstanding anything contained 
in the Indian Evidence Act, 1872, lie upon such person. 

8. The Central Government may, by order, declare Power to ex- 

that any or aU of the provisions of this Act' or the orders of 

made thereunder shall not apply, or shall apply cmly with 

such modifications or subject to such conditions as may 
be specified, to or in relation to any individual foreigner 
or any class or description of foreigner, 

9. (I) Any authority empowered by or under or in power to give 
pursuance of the provisions of this Act to give any direc- dSectiOTsl 
tion or to exercise any other power, may, in addition to 

any 
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any other action expressly provided for in this Act, 
take, or cause to be taken, such steps and use, or cause to 
. be used, such force as may, in its opinion, be reasonably 
necessary for securing compliance with, such direction or 
for preventing or rectifying any breach thereof, or for 
the effective exercise of such power, as the case may be. 

{2) Any police officer may take such steps and use 
such force as may, in his opinion, be reasonably necessary 
for securing compliance with any order made or direction 
given under or in pursuance of the provisions of this Act 
or for preventing or rectifying any breach of such order 
or direction. 

(3) The power conferred by this section shall be 
deemed to confer upon any person acting in exercise 
thereof a right of access to any land or other property 
whatsoever. 

Power to dele- 10. Any authority upon which any power to make or 
gate authority. . - - x j 

give any direction, consent or permission or to do any 

other act is conferred by this Act or by any order made 
thereunder may, unless express provision is made to the 
contrary, in writing authorise, conditionally or other- 
wise, any authority subordinate to it to exercise such 
power on its behalf, and thereupon the said subordinate 
authority shall, subject to such conditions as may be 
contained in the authorisation, be deemed to be the 
authority upon which such power is conferred by or 
under this Act. 

Attempts, ete., (^) -^7 Person who attempts to contravene, or 

abets, or attenapts to abet, or does any act preparatory 
of this Act, etc. ^ contravention of, the provisions of this Act or of 
any order made or direction given thereunder, or fails 
to comply with any direction given in pursuance of any 
such order, shall be deemed to have contravened the 
provisions of this Act. 

(2) Any person who, knowing or having reasonable 
cause to believe that any other person has contravened 
the provisions of this Act or of any order made or direc- 
tion given therexmder, gives that other person any 
assistance with intent thereby to prevent, hinder or 
otherwise interfere with his arrest, trial or punishment 
for the said contravention, shall be deemed to have 
abetted that contravwtion. 
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OF 1940.] 

(3) The master of any vessel or the pilot of any air- 
craft, as the case may be, by means of which any 
foreigner enters or leaves British India in contravention 
of any order made under, or direction given in pursuance 
of, section 3 shall, unless he proves that he exercised all 
due diligence to prevent the said contravention, be 
deemed to have contravened this Act. 

12. If any person contravenes the provisions of this 
Act or of any order made thereunder, or any direction 
given in pursuance of this Act or such order, he shall be 
punished with imprisonment for a term which may 
extend to five years and shall also be liable to fine ; and 
if such person has entered into a bond in pursuance of 
clause (/) of sub-section {2) of section 3, his bond shall 
be forfeited, and any person bound thereby shall pay 
the penalty thereof, or show cause to the satisfaction of 
the convicting Court why such penalty should not be 
paid. 

18. No suit, prosecution or other legal proceeding protection to 
shall lie against any person foi: anything which is in SaderthifAS! 
good faith done or intended to be done under this Act. 


14. The provisions of this Act shall be in addition to, Ajgg^ion ^of 
and not in derogation of, the provisions of the Foreigners barred. 

m of 1864. Act, 1864, the Registration of Foreigners Act, 1939, and 

XVI of 1939. other enactment for the time being in force. 

I 1939. 

15. (1) The Foreigners Ordinance, 1939, is hereby 
repealed. 

(2) Notwithstanding such repeal, all orders made, 
directions given, things done and action taken under the 
said Ordinance, shall be deemed to have been made, 
given, done or taken under the provisions of this Act as 
if this Act had come into force on the 26th day of August, 

1939, references to the said Ordinance in any rule made 
under any enactment shall be construed as references 
to this Act, and offences committed against or proceed- 
ings commenced under the said Ordinance may be 
punished or may be continued and completed as if 
such offences were committed against or such proceed- 
ings were commenced under this Act. 
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ACT No. Ill OF 1940, 


[Passed by the Indians’ Legiseathre.] 

(Received the assent of the Governor General on the 
83rd February, 1940.) 


An Act to provide for the retention in service of certain 
persons enrolled for service in the Royal Indian 
Navy. 

W HEREAS it is expedient to provide for the retention 
in service of certain persons enrolled for service in 
the Royal Indian Navy ; 

It is hereby enacted as follows ; — 

1 . This Act may be called the Royal Indian Navy su^rt title. 
(Extension of Service) Act, 1940. 

2. (i) Until such date as may be notified by the Central Extension of 
Government as the date of termination of the present tenS^SrTM^ice 
hostilities, any person enrolled for service in the Royal e^tpired. 
Indian Navy who, by reason of the expiry of the term for 
which he engaged to serve when so enrolled, is no longer liable 
for service shall, notwithstanding such expiry, continue to 
be enrolled for service and to be liable for service in the 
Royal Indian Navy until he is discharged by order of the 
Officer Corninanding the Royal Indian Navy : 

Provided that the period for which the service of any 
such person is extended under this section shall not exceed 
five years from the day on which his service would otherwise 
have terminated. 

(2) The provisions of this section shall apply also to 
any person enrolled for service in the Royal Indian Navy 
if the expiry of the term for which he engaged to serve 
occurred between the 2nd day of September, 1939, and the 
commencement of this Act. 
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ACT No. IV OF 1940. 


[Passed by the Indian Legislature.] 

^Received the assent of the Governor General on the 
83rd February, 1940.) 

An Act to extend the operation of the criminal law to 
offences committed on ships or aircraft registered in 
British India wherever they may be. 

W HEREAS it is expedient to extend the operation 
of the criminal law to offences committed on 
ships or aircraft registered in British [India wherever 
they may be, and for that purpose further to amend the 
xiiVof 18S0. Indian Penal Code and the Code of Criminal Procedure, 
of 1808. 1898 ; 

It is hereby enacted as follows : — 

1. This Act may be called the Offences on Ships and short title. 
Aircraft Act, 1940. 

2. In section 4 of the Indian Penal Code, after clause of 

(3) the following clause shall be inserted, namely : — xlv of 

(4) any person on any ship or aircraft registered 
in British India wherever it may be/’ 

8. In section 188 of the Code of Criminal Procedure, ^“15^ iss of 
1898, after the words “Prince or Chief in India ”, 
where they occur for the second time, the following 
words shall be inserted, namely : — 

“ or 

when a^ny person commits an offence on any ship 
or aircraft registered in British India wherever 
it may be, 
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26. Saving for vested rights. 

26. Saving for use of name, address, or description of goods. 

27. Words used as name or description of an article or substance. 


CHAPTEE V. 

Assignment and Transmission. 

28. Power of registered proprietor to assign and give receipts. 

29. Assignability of registered trade marks. 

30. Assignability of unregistered trade marks. 

31. Eestrictions on assignment or transmission where multiple 

exclusive rights would be created. 

32. Eestrictions on assignment or transmission when exclusive 

rights would be created in different parts of British India. 

33. Conditions for assignment otherwise than in connection with 

the goodwill of a business. 

34. Conditions for assignment and transmission of certification 

trade marks and associated trade marks. 

35. Eegistration of assignments and transmissions. 


OHAPTEB VI. 

Use of Trade Marks and Eegistered Users. 

36. Proposed use of trade mark by company to be formed. 

37. Eemoval from register and imposition of limitations on 

ground of non-*use. 

38. Defensive registration of well-known trade marks. 

39. Eegistered users. 

40. Power of registered user to take proceedings against in- 

fringement. 

41. Application 
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Sections. 

41. Application for registration as registered user. 

42. Power to Registrar to vary or cancel registration as re^Ss- 

tered user. 

43. Registered user not to have right of assignment or trans- 

mission. 

44. Use of one of associated or substantially identical trade marks 

equivalent to use of another. 

45. Use of trade mark for export trade, and use when form of 

trade connection changes. 


CHAPTER Vn. 

Rectification and Correction of the Register. 

46. Power to cancel or vary registration and to rectify the 

register. 

47. Correction of register. 

48. Alteration of registered trade mark. 

49. Adaptation of entries in register to amended or substituted 

classification of goods. 


CHAPTER VIII. 

Certification Trade Marks. 

50. Provisions of this Act applicable to certification trade marks. 

51. Certification trade mark not to be registered in name of 

person trading in goods certified thereby. 

52. Determination whether a mark is a certification trade mark, 

53. Application for registration. 

54. Consideration of application for registration by Central Gov- 

ernment. 

55. Opposition to registration. 

66. Deposit of regulations governing the use of a certification 
trade mark. 

57. Right conferred by registration. 

58. No infringement in certain circumstances. 

59. Cancellation or varying of registration. 

60. Costs not to be awarded in certain cases. 

61. Decisions of Central Government to be final- 

CHAPTER IX. 
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CHAPTER IX. 

Sections. 

Special Provisions for Textile Goods. 

62. Textile goods. 

63. Branch of Trade Marks Registry at Bombay and Textile 

Marks Record. 

64. Restrictions on registration of piece goods. 

65. Registration. 

66. Advisory Committees. 


CHAPTER X. 

Offences and Restraint of Use of Royal Arms and State 

Emblems. 

67. Penalty for falsification of entries in register. 

68. Penalty for falsely representing a trade mark as registered. 

69. Restiraint of use of Royal Arms and State Emblems. 


CHAPTER XI. 

Miscellaneous. 

70. Procedure before the Registrar. 

71. Procedure before Central Government. 

72. Procedure in certain cases of option to apply to a High 

Court or the Registrar. 

73. Suits for infringement to be instituted before District Court. 

74. Appearance of Registrar in proceedings involving rectifica- 

tion of register. 

75. Evidence of entries in register and things done by Registrar. 

76. Appeals. 

77. Power to High Courts to make rules. 

78. Certificate of validity. 

79. Trade usage, etc., to be taken into consideration. 

80. Agents. 

81. Pees, 

82. Crown to be bound 

83. Power to make reciprocal arrangements with other Govern* 

ments.. 

84. Power of Central Government to make rules. 

85. Power to Central Government to make provision for appli- 

cations for registration before the coming into force of 
the remaining provisions of Act. 
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ACT No. V OF 1940. 


[Passed by the Indian Legislature.] 

{Received the assent of the Oovernor General on the 
11th March^ 1940.^ 


An Act to provide for the registration and more 
effective protection of Trade Marks. 

W HEREAS it is expedient to provide for the regis- 
tration and more effective protection of trade 

marks ; 

It is hereby enacted as follows • — * 

CHAPTER !• 

Pbeliminary. 

1. (jf) This Act may be called the Trade Marks 
Act, 1940. commencement 

{2) It extends to the whole of British India. 

(3) This section and section 85 shall come into 
force at once ; the remaining provisions of the Act 
shall come into force on such date as the Central 
Government may, by notification in the official Gazette, 
appoint in this behalf. 

2. {!) In this Act, unless there is anything repug- Definitions, 
nant in the subject or context, — 

(a) ** associated trade marks means trade marks 
deemed to be, or required to be registered 
as, associated trade marks under this Act ; 

(&) certification trade mark ’’ means a mark 
adapted in relation to any goods to distinguish 
in the course of trade goods certified by any 
person in respect of origin, material, mode 
of manufacture, quality, accuracy or other 

characteristic, 
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characteristic, from goods not so certified and 
registrable as such under the provisions 
of Chapter VIII in respect of those goods in 
the name, as proprietor of the certification 
trade mark, of that person ; 

(c) District Court has the meaning assigned 

to it in the Code of Civil Procedure, 1908 ; v of iQOS. 

{d) ** BKgh Court means a High Court as defined 
in sub-section (1) of section 219 of the 
Government of India Act, 1935 ; 

(e) ** limitations (with its grammatical varia- 
tions) means any limitations of the ex- 
clusive right to the use of a trade mark 
given by the registration of a person as pro- 
prietor thereof, including limitations of 
that right as to mode of use, as to use in 
relation to goods to be sold or otherwise 
traded in within British India, or as to use 
in relation to goods to be exported to any 
market outside British India ; 

(/) mark ’’ includes a device, brand, heading, 
label, ticket, name, signature, word, letter 
or numeral or any combination thereof ; 

(g) permitted use ” means the use of a trade 
mark by a registered user thereof in relation 
to goods with which he is connected in the 
course of trade and in respect of which for 
the time being the trade mark remains re- 
gistered and he is registered as a registered 
user, being use such as to comply with any 
conditions or restrictions to which his re- 
gistration is subject ; 

(h) prescribed means prescribed by rules 
made, in relation to proceedings before a 
High Court, by such High Court, and in 
other cases, by the Central Government ; 

{i) ** registered (with its grammatical varia- 
tions) means registered under this Act ; 

(j) registered trade mark ” means a trade 
mark which is actually on the register ; 

(k) registered 


5. 


6 



Trade Marks 


OF 1940] 

(k) registered user meaas a person who is for 
the time being registered as such under 
section 41 ; 

(?) ** trade mark ** means a mark used or pro- 
posed to be used in relation to goods for the 
purpose of indicating or so as to indicate a 
connection in the course of trade between 
the goods and some person having the right, 
either as proprietor or as registered user, 
to use the mark whether with or without 
any indication of the identity of that person ; 

(m) ** transmission ** means transmission by 
operation of law, devolution on the personal 
representative of a deceased person and any 
other mode of transfer, not being assign- 
ment ; 

{n) tribunal means the Registrar or, as the 
case may be, the Court before which the 
proceeding concerned is pending. 

(2) References in this Act to the use of a mark shall • 
be construed as references to the use of a printed or 
other visual representation of the mark, and references 
herein to the use of a mark in relation to goods shall 
be construed as references to the use thereof upon, or 
in any other relation whatsoever to, such goods. 

3. The provisions of this Act shall be in addition 

to, and not in derogation of the provisions of any other not t)arred7 
law for the time being in force. 

CHAPTER ir. 

The Regxstbb akd CoiroiTioisrs fob Registbatioit. 

4. (1) For the purposes of this Act there shall be The register of 
established at the Patent OflBioe a Trade Mark Registry, 

and a record called the Register of Trade Marks (in tMs 
Act referred to as the register) shall be kept thereat 
wherein shall be entered all registered trade marks with 
the names, addresses and descriptions of their proprie- 
tors, notifications of assignments and transmissions, 
the names, addresses and descriptions of registered 

users, 
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users, disclaimers, conditions, limitations, and such 
other matters relating to registered trade marks as 
may be prescribed, but there shall not be entered in the 
register any notice of any trust express, implied or 
constructive, nor shall any such notice be receivable by 
the Registrar. 

(2) Subject to the superintendence and direction of 
the Central Government, the register shall be kept 
under the control and management of the Controller 
of Patents and Designs, who shall for the purposes of 
this Act be called the Registrar of Trade Marks and is 
in this Act referred to as the Registrar. 

(3) The register shall at all convenient times be 
open to the inspection of the public, subject to such 
conditions and restrictions as may be prescribed. 

5. (/) A trade mark may be registered, only in res- 
pect of particular goods or classes of goods. 

(2) Any question arising as to the class within which 
any goods fall shall be determined by the Registrar 
whose decision in the matter shall be final. 

6 . (J) A trade mark shall not be registered unless 
it contains or consists of at least one of the following 
essential particulars, namely : — 

{a) the name of a company, individual, or firm, 
represented in a special or particular man- 
ner ; 

(6) the signature of the applicant for registra- 
tion or some predecessor in his business ; 

(c) one or more invented words ; 

(d) one or more words having no direct reference 

to the character or quality of the goods, 
and not being, according to its ordinary 
signification, a geographical name or sur- 
name or the name of a sect, caste or tribe 
in India ; 

(e) any other distinctive mark, provided that 

a name, signature, or any word, other than 
such as fall within the descriptions in the 
above clauses, shall not be registrable except 
upon evidence of its distinctiveness. 

(2) For 


'8 



Trade Marks 


OF 1940] 

(2) Por the purposes of this section, the expression 
distinctive ” means adapted, in relation to the goods 
in respect of which a trade mark is proposed to be regis- 
tered, to distinguisli goods with which the proprietor 
of the trade mark is or may be connected in the course 
of trade from goods in the case of which no such connec- 
tion subsists, either generally or, where the trade mark 
is proposed to bo registered subject to limitations, in 
relation to use within the extent of the registration. 

(5) In determining whether a trade mark is adapted 
to distinguish as aforesaid, the tribunal may have re- 
gard to the extent to which — 

(a) the trade mark is inherently so adapted to 
distinguish, and 

(b) by reason of the use of the trade mark or 

of any other circumstances, the trade mark 
is in fact so adapted to distinguish : 

Provided that in the case of a trade mark which has 
been continuously used (either by the applicant for 
registration or by some predecessor in his business, and 
either in its original form or with additions or alterations 
not substantially affecting its identity) in relation to 
the same goods as those in relation to which registration 
is applied for, during a period from a date prior to 
the 25th day of Pebruary, 1937, to the date of applica- 
tion for registration, the Registrar shall not refuse re- 
gistration by reason only of the fact that the trade mark 
is not adapted to distinguish as aforesaid, and may 
accept evidence of acquired distinctiveness as entitling 
the trade mark to registration. 

7. ( 1) A trade mark may be limited wholly or in ** 

part to one or more specified colours, and any such 
limitation shall be taken into consideration by any 
tribunal having to decide on the distinctive character 
of the trade mark. 

(2) So far as a trade mark is registered without limita- 
tion of colour it shall be deemed to be registered for 
all colours. 


8. No 
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mark nor part of a trad© mark shall be 
certain matter, registered which ooasists of, or contains, any scandalous 
design, or any matter the use of which would — 

(a) by reason of its being likely to deceive or 

to cause confusion or otherwise, be disen^ 
titled to protection in a Court of justice ; 
or 

(b) be likely to hurt the religious susceptibilities 

of any class of His Majesty^s subjects ; 
or 

(c) be contrary to any law for the time being in 

force or to morality. 

VM& of names 9. No word which is the commonly used and accept- 
ed name of any single chemical element or single chemi- 
barred. compound (as distinguished from a mixture) shall 

be registered as a trade mark in respect of a chemical 
substance or preparation, and any such registration 
shall, notwithstanding anything in section 24, be deem- 
ed for the purposes of section 46 to be an entry made 
in the register without suflBloient cause or an entry wrong- 
ly remaining on the register, as the circumstances may 
require : 

Provided that this section shall not apply to a word 
which is used to denote only a brand or make of the 
element or compound as made by the proprietor or a 
registered user of the trade mark, as distinguished from 
the element or compound as made by others, and in 
association with a suitable name or description open to 
the public use. 

Prohl M^ n 10. (i) Save as provided in sub-section (2), no trade 

identical Hiark shall be registered in respect of any goods or des- 

trad?mSk cription of goods which is identical with a trade mark 

belonging to a different proprietor and already on the 
register in respect of the same goods or description of 
goods, or which so nearly resembles such trade mark 
as to be likely to deceive or cause confusion. 

(2) In case of honest concurrent use or of other spe- 
cial circumstances which, in the opinion of the Regis- 
trar, make it proper so to do he may permit the registra- 
tion by more than one proprietor of trade marks which 

are 
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are identical or nearly resemble each other in respect 
of the same goods or description of goods, subject to 
such conditions and limitations, if any, as the Regis- 
trar may think fit to impose. 


(3) Where separate applications are made by differ, 
ent persons to be registered as proprietors respectively 
of trade marks which are identical or nearly resemble 
each other, in respect of the same goods or description 
of goods, the Registrar may refuse to register any of 
them until their rights have been determined by a com- 
petent Court. 


11. (1) Where the proprietor of a trade mark claims 

to be entitled to the exclusive use of any part thereof trade marto 
, , , . , , , , , and of trade 

separately, he may apply to register the whole and the ^ 

part as separate trade marks. 


(2) Each such separate trade mark shall satisfy 
all the conditions applying to, and have all the incidents 
of, an independent trade mark. 


(3) Where a person claiming to be the proprietor 
of several trade marks in respect of the same goods or 
description of goods which, while resembling each other 
in the material particulars thereof, yet differ in respect 
of — 


(а) statements of the goods in relation to which 

they are respectively used or proposed to be 
used ; or 

(б) statements of number, price, quality, or names 

of places ; or 

(c) other matter of a non-distinctive character 

which does not substantially affect the iden- 
tity of the trade mark ; or 

(d) colour ; 

seeks to register those trade marks, they may be re- 
gistered as a series in one registration. 

13. (i) Where a trade mark which is registered, 
or is the subject of an application for registration, in 
respect of any goods is identical with another trade 
mark which is registered, or is the subject of an applica- 
tion for registration, in the name of the same proprietor 

in 

11 



Trade Marks [act v 

in respect of the same goods or description of goods, or so 
nearly resembles it as to be likely to deceive or cause 
confusion if used by a person other than the proprietor, 
the Registrar may at any time require that the trade 
marks shall be entered on the register as associated 
trade marks, 

(2) Where a trade mark and any part thereof are, 
in accordance with the provisions of sub-section (1) of 
section 11, registered as separate trade marks in the 
name of the same proprietor, they shall be deemed to be, 
and shall be registered as, associated trade marks. 

(3) All trade marks registered in accordance with the 
provisions of sub-section (i5) of section 11 as a series in one 
registration shall be deemed to be, and shall be registered 
as, associated trade marks. 

(4) On application made in the prescribed manner 
by the registered proprietor of two or more trade 
marks registered as associated trade marks, the Regis- 
trar may dissolve the association as respects any of them 
if he is satisfied that there would be no likelihood of 
deception or confusion being caused if that trade mark 
were used by any other person in relation to any of the 
goods in respect of which it is registered, and may amend 
the register accordingly. 

13. If a trade mark contains — 

(а) any part not separately registered as a trade 

mark in the name of the proprietor, or for 
the separate registration of which no appli- 
cation has been made, or 

(б) any matter common to the trade, or other- 

wise of a non-distinctive character, 
the tribunal, in deciding whether the trade mark shall be 
entered or shall remain on the register, may require, as a 
condition of its being on the register, that the proprietor 
shall either disclaim any right to the exclusive use of 
such part or of all or any portion of such matter, as the 
case may be, to the exclusive use of which the tribunal 
holds him not to be entitled, or make such other dis- 
claimer as the tribunal may consider necessary for the 
purpose of defining the rights of the proprietor under the 
registration : 

Provided 
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Provided that no disclaimer shall affect any rights of 
the proprietor of a trade mark except such as arise out of 
the registration of the trade mark in respect of which the 
disclaimer is made. 


CHAPTER m. 

PBocEmmE Eon, anb bxtbatiok of. Registration. 

14 . (i) Any person claiming to be the proprietor 
of a trade mark used or proposed to be used by him who tion. 
is desirous of registering it shall apply in writing to the 
Registrar in the prescribed manner, and subject to the 
provisions of this Act, the Registrar may refuse the ap- 
plication or may accept it absolutely or subject to such 
amendments, modifications, conditions or limitations, 
if any, as he may think fit. 

(2) In the case of a refusal or conditional accept- 
ance the Registrar shall, if required by the applicant, 
state in writing the grounds of his decision and the 
materials used by him in arriving thereat. 

(3) The tribunal may at any time, whether before 
or after acceptance, correct any error in or in connec- 
tion with the application, or may permit the applicant 
to amend his application upon such terms as it may 
think fit. 

16 . (1) When an application for registration of 
trade mark has been accepted, whether absolutely or 
subject to conditions or limitations, the Registrar shall, 
as soon as may be after acceptance, cause the application 
as accepted, together with the conditions and limitations, 
if any, subject to which it has been accepted, to be 
advertised in the prescribed manner : 

Provided that the Registrar may cause an applica- 
tion to be advertised before acceptance if it relates to a 
trade mark to which clause (e) of sub-section (i) of 
section 6 applies, or in any other case where it appears 
to him that it is expedient by reason of any exceptional 
circumstances so to do, and where an application has 
been so advertised the Registrar may, if he thinks fit, 
advertise it again when it has been accepted, but shall not 
be bound so to do. 


(2) Any 
18 
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B.6Blstmtl<m. 


(2) Any person may, within the prescribed time from 
the date of the advertisement of an application, give 
notice in Tsrriting in the prescribed manner to the Re- 
gistrar of opposition to the registration. 

(5) The Registrar shall serve in the prescribed 
manner a copy of the notice on the applicant, and with- 
in the prescribed time the applicant shall send to the 
Registrar, in the prescribed manner, a counter-state- 
ment of the grounds on which he relies for his applica- 
tion, and, if he does not do so, he shall be deemed to have 
abandoned his application. 

(4) If the applicant sends such counter-statement, 
the Registrar shall serve in the prescribed manner a copy 
thereof on the persons giving notice of opposition, and 
shall, after hearing the parties, if so required, and con- 
sidering the evidence, decide whether, and subject to 
what conditions or limitations, if any, registration is to 
be permitted. 

(5) If a person giving notice of opposition or an 
applicant sending a cotmter-statement after receipt of a 
copy of such notice, or an appellant against any order of 
the Registrar unden section 14 or this section, neither 
resides nor carries on business in British India, the 
tribunal may require him to give security for costs of the 
proceedings before it, and in default of such security 
being duly given may treat the opposition or applica- 
tion or appeal, as the case may be, as abandoned. 

16. (i) When an application for registration of a 
trade mark has been accepted and either has not been 
opposed and the time for notice of opposition has 
expired, or having been opposed, has been decided in 
favour of the applicant, the Registrar shall, unless 
the application has been accepted in error, or unless the 
Central Government otherwise directs, register the 
said trade mark, and the trade mark, when registered, 
shall be registere d as of the date of the making of the 
said application, and that date shall, subject to any 
directions made under section 83 applicable to such 
trade mark, be deemed for the purposes of this Act to 
be the date of registration. 


14 
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(2) On the registration of a trade mark the Registrar 
shall issue to the applicant a certificate in the prescribed 
form of the registration thereof sealed with the seal of 
the Patent Office. 

(3) Where registration of a trade mark is not com- 
pleted within twelve months from the date of the 
application by reason of default on the part of the appli- 
cant, the Registrar may, after giving notice to the appli- 
cant in the prescribed manner, treat the application 
as abandoned unless it is completed within the time 
specified in that behalf in the notice. 

17. (1) Save as provided in sub-section (2), no- JwlJed’^trade 
thing in this Act shall authorise the registration of two 

or more persons who use a trade mark independently, or 
propose so to use it, as joint proprietors thereof. 

(2) Where the relations between two or more per- 
sons interested in a trade mark are such that no one of 
them is entitled as between himself and the other or 
others of them to use it except — 

(а) on behalf of both or all of them, or 

(б) in relation to an article with which both or 

all of them are connected in the course of 
trade, 

those persons may be registered as joint proprietors of 
the trade mark, and this Act shall have effect in relation 
to any rights to the use of the trade mark vested in 
those persons as if those rights had been vested in a 
single person. 

18, (1) The registration of a trade mark shall be for 

a period of seven years, but may be renewed from time regtotratioa. 
to time in accordance with the provisions of this 
section. 

(2) The Registrar shall, on application made by the 
registered proprietor of a trade mark in the prescribed 
manner and within the prescribed period, renew the 
registration of the trade mark for a period of fifteen 
years from the date of expiration of the original registra- 
tion or of the last renewal of registration, as the case 
may be (which date is in this section referred to as the 
expiration of the last registration”). 

(3) At 
15 
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(3) At the prescribed time before the expiration of 
the last registration of a trade mark, the Registrar shall 
send notice in the prescribed manner to the registered 
proprietor of the date of expiration and the conditions 
as to payment of fees and otherwise upon which a re^ 
newal of registration may be obtained, and if at the 
expiration of the time prescribed in that behalf those 
conditions have not been duly complied with the 
Registrar may remove the trade mark from the register, 
subject to such conditions (if any) as to its restora- 
tion to the register as may be prescribed. 


Effect of 
removal 
from register 
for failure 
to pay fee 
for renewal. 


19- Where a trade mark has been removed from the 
register for failure to pay the fee for renewal, it shall 
nevertheless, for the purpose of any application for the 
registration of another trade mark during one year next 
after the date of the removal, be deemed to be a trade 
mark already on the register, unless the tribunal is satis- 
fied either — 


(а) that there has been no bona fide trade use of 

the trade mark which has been removed 
during the two years immediately preceding 
its removal ; or 

(б) that no deception or confusion would be likely 

to arise from the use of the trade mark which 
is the subject of the application for registra- 
tion by reason of any previous use of the 
trade mark which has been removed. 


CHAPTER IV. 

Befbot of Registration. 

No actiott for 20. {!) No person shall be entitled to institute any 
of imcegistered proceeding to prevent, or to recover damages for, the 
infringement of an unregistered trade mark unless such 
trade mark has been continuously in use since before 
the 25th day of Eebruary, 1937, by such person or by 
a predecessor in title of his and unless an application 
for its registration, made within five years from the 
commencement of this Act, has been refused ; and the 
/ Registrar 
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Registrar shall, on application in the prescribed 
manner, grant a certificate that such application has 
been refused. 

{2) Nothing in this Act shall be deemed to affect 
Tights of action against any person for passing off goods 
as the goods of another person or the remedies in res- 
pect thereof. 

21. Subject to the provisions of sections 22, 25 ^ 

>and 26, the registration of a person in the register registrationf 
as proprietor of a trade mark in respect of any goods 

shall, if valid, give to that person the exclusive right 
to the use of the trade mark in relation to those goods 
and, vsdthout prejudice to the generality of the 
f^oregoing provision, that right shall be deemed to 
be infr inged by any person who, not being the proprietor 
of the trade mark or a registered user thereof using by 
way of the permitted use, uses a mark identical with it or 
so nearly resembling it as to be likely to deceive or cause 
confusion, in the course of trade, in relation to any goods 
in respect of which it is registered, and in such manner as 
“to render the use of the mark likely to be taken either — 

(a) as being use as a trade mark ; or 
(&) to import a reference to some person having 
the right either as a proprietor or as regis- 
tered user to use the trade mark or to goods 
with which such a person as aforesaid is con- 
nected in the course of trade. 

22. (1) The right to the use of a trade mark given ement 
under section 21 by registration shall be subject to any 
conditions or linoitations entered on the register, and 

shall not be deemed to be infringed by the use of any 
.such mark as aforesaid in any mode, in relation to goods 
to be sold or otherwise traded in, in any place, or in rela- 
tion to goods to be exported to any market, or in any 
•other circumstances, to which, having regard to any 
-such limitations, the registration does not extend. 

(2) The said right to the use of a trade mark shall not 
he deemed to be infringed by the use of any such mark as 
-aforesaid by any person — 

(a) in relation to goods connected in the course of 
trade with the proprietor or a registered 

user 
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user of the trade mark if, as to those goods< 
or a bulk of which they form part, the pro- 
prietor or the registered user conforming to* 
the permitted use has applied the trade 
mark and has not subsequently removed or 
obliterated it, or has at any time expressly 
or impliedly consented to the use of the trade- 
mark ; or 


(b) in relation to goods adapted to form part of,, 
or to be accessory to, other goods in relation* 
to which the trade mark has been used with- 
out infringement of the right given as afore- 
said or might for the time being be so used,, 
if the use of the mark is reasonably necessary 
in order to indicate that the goods are sa> 
adapted and neither the purpose nor the- 
effect of the use of the mark is to indicate* 
otherwise than in accordance with the fact 
a connection in the course of trade between 
any person and the goods. 

(3) The use of a registered trade mark, being one of* 
two or more registered trade marks which are identical 
or nearly resemble each other, in exercise of the right to- 
the use of that trade mark given by registration as afore- 
said, shall not be deemed to be an infringement of the 
right so given to the use of any other of those trade 
marks. 


Begistration 
tohQprima 
facie evidence 
of validity. 


23. In all legal proceedings relating to a registered, 
trade mark, the fact that a person is registered as pro- 
prietor thereof shall be prima facie evidence of the vali- 
dity of the original r^stration of the trade mark and^ 
of all subsequent assignments and transmissions thereof-- 


Begistration 
to be conclu- 
sive as to 
validity 
after seven 
years. 


24. In all legal proceedings relating to a registered 
trade mark, the original registration of the trade mark 
shall after the expiration of seven years from the date of 
such original registration be taken to be valid in all 
respects unless such registration was obtained by fraud, 
or unless the trade mark offends against the provisions 
of section 8. 


18 


25. Nothijog; 



Trade Marks 


OF 1940] 

25. Nothing in this Act shall entitle the proprietor 
or a registered user of a registered trade mark to inter- 
fere with or restrain the use by any person of a trade 
mark identical with or nearly resembling it in relation 
to goods in relation to which that person or a pre- 
decessor in title of his has continuously used that trade 
mark from a date prior — 

(а) to the use of the first-mentioned trade mark in 

relation to those goods by the proprietor or 
a predecessor in title of his, or 

(б) to the r^stration of the first-mentioned trade 

mark in respect of those goods in the name 
of the proprietor or a predecessor in title of 
his, 

whichever is the earlier, or to object (on such use being 
proved) to registraiaon of that identical or nearly 
resembling trade mark in respect of those goods under 
sub-section (2) of section 10. 

26. No registration of a trade mark shall interfere SaviM for 

^ use of name, 

with any bona fide use by a person of his own name or 
that of his place of business, or of the name, or of the of goods, 
name of the place of business, of any of his predecessors 
in business, or the use by any person of any bona fide des- 
cription of the character or quality of his goods, not being 
a description that would be likely to be taken as import- 
^ ing any such reference as is mentioned in clause (6) of 
section 21 or in clause (Z>) of section 57. 

27. (i) The registration of a trade mark shall not be ** 

deemed to have become invalid by reason only of any 
use after the date of the registration of any words which s^^stauce. 
the trade mark contains or of which it consists as the 
name or description of an article or substance : 

Provided that, if it is proved either — 

(a) that there is a well-known and established use 
of the said words as the name or description 
of the article or substance by a person or 
persons carrying on a trade therein, not being 
use in relation to goods connected in the 
course of trade with the proprietor or a 
registered user of the trade mark or (in the 

case 
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case of a certijfication trade mark) goods 
certified by the proprietor ; or 

(b) that the article or substance has been manu- 
factured under a patent in force at or granted 
after the commencement of this section, 
that a period of two years or more after 
the cesser of the patent has elapsed, and 
that the said words are the only practicable 
name or description of the article or sub- 
stance, — 

the provisions of sub-section {2) shall apply. 

(2) Where the facts mentioned in clause (a) or clause 
(&) of the proviso to sub-section (J) are proved with 
respect to any words, then — 

(a) for the purposes of any proceedings under 
section 46 — * 

(i) if the trade mark consists solely of such 
words, the registration of the trade mark, 
so far as regards registration in respect of 
the article or substance in question or of 
any goods of the same description, shall 
be deemed to be an entry wrongly remain- 
ing on the register ; 

{ii) if the trade mark contains such words and 
other matter, the tribunal, in deciding 
whether the trade mark shall remain on 
the register, so far a-s regards registration 
in respect of the article or substance in 
question and of any goods of the same des- 
cription, may, in case of a decision in fav- 
our of its remaining on the register, require 
as a condition thereof that the proprietor 
shall disclaim any right to the exclusive use 
in relation to that article or substance and 
any goods of the same description, of such 
words, provided that no disclaimer shall 
affect any rights of the proprietor of a 
trade mark except such as arise out of the 
registration of the trade mark in respect of 
which the disclaimer is made ; 


^0 


(&) for 
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(b) for the purposes of any other legal proceedings 
relating to the trade mark, — 

(£) if the trade mark consists solely of such 
words, an rights of the proprietor under 
this Act or any other law to the exclusive 
use of the trade mark in relation to the 
article or substance in question or to any 
goods of the same description, or 

(ii) if the trade mark contains such words and 
other matter, all such rights of the proprie- 
tor to the exclusive use of such words, 
in such relation as aforesaid, 

shall be deemed to have ceased on the date at 
which the use mentioned in clause (a) of the 
proviso to sub-section (1) first became well-known 
and established, or at the expiration of the period 
of two years mentioned in clause (&) of the said pro- 
viso. 


CHAPTER V. 

ASSIONMEOT and TBAFrSMISSI027. 

28. The person for the time being entered in the Power or 
register as proprietor of a trade mark shall, subject to 

the provisions of this Act and to any rights appearing give receipts, 
from the register to be vested in any other person, have 
power to assign the trade mark, and to give effectual 
receipts for any consideration for such assignment. 

29. Notwithstanding anything in any other law 

to the contrary, a registered trade mark shall, subject to marks, 
the provisions of this Chapter, be assignable and trans- 
missible whether in connection with tjie goodwill of a 
business or not, and in respect either of all of the goods 
in respect of which it is registered or of some only of 
those goods. 

30. An unregistered trade mark shall be assignable Assignabiuty os 
and transmissible whether in connection with the good- 

will of a business or not : 

Provided 
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Provided that, except in connection with the 
goodwill of a business, assignment or transmission shall 
be permissible only if — 

(а) at the time of assignm^t or transmission of 

the unregistered trade mark it is used in the 
same business as a registered trade mark, 
and 

(б) the registered trade mark is assigned or trans- 

mitted at the same time and to the same 
person as the unregistered trade mark, and 

(c) the unregistered trade mark relates to 
goods in respect of which the registered trade 
mark is assigned or transmitted. 

31. (I) Notwithstanding anything in sections 29 and 
trSamjfision ^ trade mark shall not be assignable or transmissible 

in a case in which as a result of the assignment or trans- 
mission there would in the circumstances subsist, whe- 
ther under this Act or any other law, exclusive rights in 
more than one of the persons concerned to the use, in 
relation to the same goods or description of goods, of 
trade marks nearly resembling each other or of identical 
trade marks, if, having regard to the similarity of the 
goods and of the trade marks, the use of the trade marks 
in exercise of those rights would be likely to deceive or 
cause confusion : 

Provided that an assignment or transmission shall 
not be deemed to be invalid under this sub-section if the 
exclusive rights subsisting as a result thereof in the 
persons concerned respectively are, having regard to 
limitations imposed thereon, such as not to be exercis- 
e»ble by two or more of those persons in relation to goods 
to be sold, or otherwise traded in, within British India 
{otherwise than for export therefrom), or in relation to 
goods to be exported to the same market outside British 
India. 

(2) The proprietor of a registered trade marb who 
proposes to assign it may submit to the Registrar in the 
prescribed maimer a statement of case setting out the 
circumstances and the Registrar may issue to him a 
certificate stating whether, having regard to the 

similarity 
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•similarity of the goods and of the trade marks referred 
i30 in the case, the proposed assignment would or would 
not be invalid under sub-seetion (I), and a certificate so 
issued shall, subject to appeal and unless it is shown 
that the certificate was obtained by fraud or misrepre- 
sentation, be conclusive as to the validity or invalidity 
under sub-section {l) of the assignment in so far as such 
validity or invalidity depends upon the facts set out in 
the case, but, as regards a certificate in favour of validity, 
only if application for the registration under section 35 
of the title of the person becoming entitled is made with- 
in six months from the date on which the certificate is 
issued. 


32. Notwithstanding anything in sections 29 and 30, 
a .trade mark shall not be assignable or transmissible 
in a case in which as a result of the assignment or trans- 
mission there would in the circumstances subsist 
whether under this Act or any other law, an exclusive 
right in one of the persons concerned to the use of the 
trade mark limited to use in relation to goods to be sold, 
or otherwise traded in, in any place in British India and 
an exclusive right in another of these persons to the use 
of a trade mark nearly resembling the first-rnentioned 
trade mark or of an identical trade mark in relation to the 
same goods or description of goods limited to use in rela- 
tion to goods to be sold, or otherwise traded in, in any 
other place in British India : 


Restrictions 
on assign- 
ment or 
transmission 
when exclu- 
sive rights 
would toe 
created in 
difiFerent 
parts of 
British 
India- 


Provided that in any such case, on application in the 
prescribed manner by the proprietor of a trade mark who 
proposes to assign it, or by a person who claims that a 
registered trade mark has been transmitted to hiTn or to 
a predecessor in title of his since the commencement of 
this Act, the Registrar, if he is satisfied that in all the 
circumstances the use of the trade mark in exercise of 
the said rights would not be contrary to the public 
interest, may approve the assignment or transmission, 
and an assignment or transmission so approved shall not, 
unless it is shown that the approval was obtained by 
fraud or misrepresentation, be deemed to be invalid 
under this section or section 31 if application for the 
registration under section 35 of the title of the person 

becoming 
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becoming entitled is made within six months from the- 
date on which the approval is given or, in the case of a 
transmission, was made before that date. 

33 , Where an assignment in respect of any goods of a 
trade mark which is at the time of the assignment used 
in a business in those goods, is made after the commence- 
ment of this Act otherwise than in connection with the 
goodwill of that business, the assignment shall not 
take effect unless the assignee, not later than the expira- 
tion of six months from the date on which the assign- 
ment is made or within such extended period, if any, aa 
the Registrar may allow, applies to the Registrar for 
directions with respect to the advertisement of the 
assignment, and advertises it in such form and manner 
and within such period as the Registrar may direct. 

34 . (1) A certification trade mark shall not be assign - 
able or transmissible otherwise than with the consent of 
the Central Government, for which application shall be 
made in writing in the prescribed manner through the 
Registrar. 

(3) Associated trade marks shall be assignable and 
transmissible only as a whole and not separately. 

36 . (J?) Where a person becomes entitled by assign- 
ment or transmission to a registered trade mark, he shall 
apply in the prescribed manner to the Registrar to 
register his title, and the Registrar shall on receipt of the 
application and on proof of title to his satisfaction, 
register him as the proprietor of the trade mark in respect 
of the goods in respect of which the assignment or 
transmission has effect, and shall cause particulars of 
the assignment or transmission to be entered on the 
register. 

(2) Except for the purposes of an appeal against a 
decision of the Registrar under sub-section (1) or of an 
application under section 46, a document or instrument 
in respect of which no entry has been made in the register 
in accordance with sub-section (i) shall not be admitted 
in evidence before any tribunal in proof of the title to a 
trade mark unless the tribunal otherwise directs. 
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Use op Trade Marks and Registered Users. 

36 . (2) No application for the registration of a trade Proposed 

1 , n t , 1 ^ 1 use of trade- 

mark m respect of any goods shall be refused, nor snail mark by 

permission for such registration be withheld, on thebe^SSSed^ 
ground only that it appears that the applicant does not 
use or propose to use the trade mark, if the Registrar is 
satisfied that a company is about to be formed and regis- 
tered under the Indian Companies Act, 1913, and that 
the applicant intends to assign the trade mark to that 
company with a view to the use thereof in relation to 
those goods by the company. 

(2) The tribunal may, in a case to which sub-section 
(2) applies, require the applicant to give security for the 
costs of any proceedings relative to any opposition or 
appeal, and in default of such security being duly given 
may treat the application as abandoned. 

(3) Where in a case to which sub-section (2) ai^plies, 
a trade mark in respect of any goods is registered in 
the name of an applicant who relies on intention 
to assign to a company, then, unless within such 
period as may be prescribed, or within such further 
period not exceeding six months as the Registrar 
may, on application being made to him in the 
prescribed manner, allow, the company has been regis- 
tered as the proprietor of the trade mark in respect of 
those goods, the registration shall cease to have effect 
in respect thereof at the expiration of that period, and 
the Registrar shall amend the register accordingly. 

37 . (2) Subject to the provisions of section 38, aj^emovai 
registered trade mark may be taken off the register inaXmpSitioa 
respect of any of the goods in respect of which it is re- 
gistered on application in the prescribed manner by any 
person aggrieved to a High Court or to the Registrar, 
on the ground either — 

(a) that the trade mark was registered without 
any bona fide intention on the part of the 
applicant for registration that it should be 
used in rela^tion to those goods by him or, in a 
case to wtich the provisions of section 36 

apply, 
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apply, tlie coxapany concerned., and that 
there has in fact been no hona fide nse of the 
trade mark in relation to those goods by any 
proprietor thereof for the time being np to 
a date one month before the date of the 
application ; or 

(fo) that np to a date one month before the date 
of the application, a eontinnons period of 
five years or longer elapsed during which 
the trade mark was registered and during 
which there was no hona fide use thereof in 
relation to those goods by any proprietor 
thereof for the time being : 

Provided that, except where the applicant has been 
permitted under sub-section {2) of section lO to register 
an identical or nearly resembling trade mark in respect 
of the goods in question or where the tribunal is of opi- 
nion that he might properly be permitted so to register 
such a trade mark, the tribunal may refuse an applica- 
tion made under clause (a) or clause (&) in relation to any 
goods, if it is shown that there has been, before the 
relevant date or during the relevant period, as the case 
may be, howa fide use of the trade mark by any pro- 
prietor thereof for the time being in relation to goods of 
-the same description, being goods in respect of which the 
trade mark is registered. 

(2) Where in relation to any goods in respect of which 
a trade mark is registered — 

(a) the circumstances referred to in clause (b) of 

sub-section (J) are shown to exist so far as 
regards non-use of the trade mark in relation 
to goods to be sold, or otherwise traded in, in 
a particular place in British India (otherwise 
than for export from British India), or in 
relation to goods to be exported to a particu- 
lar market outside British India, and 

(b) a person has been permitted under sub-section 

(2) of section 10 to register an identical 
or nearly resembling trade mark in respect 
of those goods under a registration extending 

to 
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to use in relation to goods to be so sold, or 
otherwise traded in, or in relation to goods 
to bo so exported, or the tribunal is of opi- 
nion that he might properly be permitted so 
to register such a trade mark, 

on application by that person in the prescribed manner 
to a High Coxirt or to the Registrar, the tribunal may 
impose on the registration of the jSrst-mentioned trade 
mark such limitations as it thinks proper for securing 
that that registration shall cease to extend to such use. 

(5) An applicant shall not be entitled to rely for the 
purpose of clause {h) of sub-section {!) or of sub-section 
/ 2) on any non-use of a trade mark which is shown to 
have been due to special circumstances in the trade 
and not to any intention to abandon or not to use the 
trade mark in relation to the goods to which the applica- 
tiion relates. 

38. (7) Where a trade mark consisting of any in- Befensive 
, . registration 

vented word has become so well-known as respects any of weii-known 

trade marks. 

goods in relation to which it is registered and has been 
used, that the use thereof in relation to other goods 
would be likely to be taken as indicating a connection in 
i;he course of trade between those goods and a person 
•entitled to use the trade mark in relation to the first- 
mentioned goods, then, notwithstanding that the pro- 
prietor registered in respect of the first-mentioned goods 
does not use or propose to use the trade mark in relation 
±o those other goods and notwithstanding anything in 
section 37, the trade mark may on application in the 
prescribed manner by such proprietor be registered in his 
name in respect of those other goods as a defensive trade 
mark and, while so registered, shall not be liable to be 
ijaken off the register in respect of those goods under the 
said section. 

(2) The registered proprietor of a trade mark may 
supply for the registration thereof in respect of any goods 
as a defensive trade mark notwithstanding that it is 
already registered in his name in respect of those goods 
otherwise than as a defensive trade mark, or may apply 
for the registration thereof in respect of any goods other- 
wise than as a defensive trade mark notwithstanding 

that 
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that it is already registered in his name in respect of 
those goods as a defensive trade mark, in lieu in each 
case of the existing registration, 

(3) A trade mark registered as a defensive trade 
mark and that trade mark as otherwise registered in the 
name of the same proprietor shall, notwithstanding 
that the respective registrations are in respect of differ- 
ent goods, be deemed to be, and shall be registered as,, 
associated trade marks. 

(^) On application in the prescribed manner by any 
person aggrieved to a High Court or to the Registrar, the 
registration of a trade mark as a defensive trade mark 
may be cancelled on the ground that the requirements of 
sub-section (I) are no longer satisfied in respect of any 
goods in relation to which the trade mark is registered 
in the name of the same proprietor otherwise than as a 
defensive trade mark, or may be cancelled as respects 
any goods in relation to which it is registered as a defen- 
sive trade mark on the ground that there is no longer any 
likelihood that the use of the trade mark in relation to 
those goods would be taken as giving the indication 
mentioned in sub-section (1). 

(3) The Registrar may at any time cancel the 
registration as a defensive trade mark of a trade mark of 
which there is no longer any registration in the name of 
the same proprietor otherwise than as a defensive 
trade mark. 

(6) Except as otherwise expressly provided in this 
section, the provisions of this Act shall apply in respect 
of the registration of trade marks as defensive trade 
marks and of trade marks so registered as they apply in 
other cases. 

39. (I) A person other than the proprietor of a 
trade mark may be registered as a registered user 
thereof in respect of all or any of the goods in respect of 
which it is registered (otherwise than as a defensiTO 
tirade mark) and either with or without conditions or res- 
trictions. 

(2) The permitted use of a trade mark shall be 
deemed to be use by the proprietor thereof, and shall 

be^ 
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be deemed not to be use by a person other than the 
proprietor, for any purpose for which such use is 
material under this Act or any other law. 

40 . (1) Subject to any agreement subsisting between power of 
the parties, a registered user of a trade mark shall be 
entitled to call upon the proprietor thereof to takeSga^?^ 
proceedings to prevent infringement thereof, and if 

the proprietor refuses or neglects to do so within three 
months after being so called upon, the registered user 
may institute proceedings for infringement in his own 
name as if he were the proprietor, making the proprietor 
a defendant. 

(2) Notwithstanding anything contained in any 
other law, a proprietor so added as defendant shall not 
be liable for any costs unless he enters an appearance 
and takes part in the proceedings. 

41 . (1) Where it is proposed that a person should 
be registered as a registered user of a trade mark, the 
proprietor and the proposed registered user shall make 
application in writing to the Registrar in the prescribed 
manner accompanied by an affidavit made by the pro- 
prietor, or by some person authorised to the satisfaction 
ot the Registrar to act on his behalf, — 

(a) giving particulars of the relationship, exist- 
ing or proposed, between the proprietor and 
the proposed registered user, including par- 
ticulars showing the degree of control by the 
proprietor over the permitted use which 
their relationship will confer and whether 
it is a term of their relationship that the pro- 
posed registered user shall be the sole 
registered user or that there shall be any 
other restriction as to persons for whose 
registration as registered users application 
may be made ; 

<6) stating the goods in respect of which registra- 
tion is proposed ; 

(c) stating any conditions or restrictions pro- 
posed with resx>ect to the characteristics of 
the goods, to the mode or place of permitted 
use, or to any other matter ; 

(d) stating 
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(d) stating whether the permitted use is to be for 
a period or without limit of period, and, if 
for a period, the duration thereof; 

and by such further documents, information or evidence 
as may be required by the Registrar or as may be pres- 
cribed, 

{2) When the requirements of sub-section {!) have 
been complied with, if the Registrar is satisfied that in* 
all the circumstances the use of the trade mark in respect 
of the proposed goods or any of them by the proposed 
registered user subject to any conditions or restrictions 
which the Registrar may think proper, would not be 
contrary to the public interest, the Registrar may regis- 
ter, subject as aforesaid, the proposed registered user 
as a registered user in respect of the goods as to which 
he is so satisfied. 

(J) The Registrar shall refuse an application under 
this section if it appears to Mm that the grant thereof 
- would tend to facilitate trafficking in a trade mark. 

{4) The Registrar shall, if so requested by an appli- 
cant, take steps for securing that information given for 
the purposes of an application under tMs section (other 
than matter entered in the register) is not disclosed to- 
rivals in trade. 

(5) The Registrar shall issue notice in the prescribed 
manner— 

(а) of the registration of a i^erson as a registered 

user, to any other registered user of the trade 
mark ; 

(б) of an appUoation under section 42, to the 

registered proprietor, and each registered 
user (not being the applicant), of the trade 
mark. 


Power to 

Beglstrar 

to vary ox 

cancei 

registration 

as xe^lBtexed 

user. 


42. Without prejudice to the provisions of section 
*10, the registration of a •person as a registered user — 

(a) may be varied by the Registrar as regarda 
the goods in respect of which, or any condi- 
tions or restrictions subject to which, it has 
effect, on the application in writing in the 

prescribed 
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prescribed manner of the registered proprie- 
tor of the trade mark ; 

(6) may be cancelled by the Registrar on the 
application in writing in the prescribed 
manner of the registered proprietor or of the 
registered user or of any other registered 
user of the trade mark ; 

(c) may be cancelled by the Registrar on the 

application in writing in the prescribed 
manner of any person on any of the following 
grounds, namely : — 

(i) that the registered user has used the trade 

mark otherwise than by way of the per- 
mitted use, or in such a way as- to cause or 
to be likely to cause, deception or confu- 
sion ; 

(ii) that the proprietor or the registered user 
misrepresented, or failed to disclose, some 
fact material to the application for the 
registration, or that the circumstances 
have materially changed since the date of 
the registration ; 

(iii) that the registration ought not to have been 
effected having regard to rights vested 
in the applicant by virtue of a contract in 
the performance of which he is interested ; 

(d) may be cancelled by the Registrar in respect 

of any goods in relation to which the trade 
mark is no longer registered. 

43. Nothing in this Act shall confer on a registered j^e^not to 
user of a trade mark any assignable or transmissible Sf 
right to the use thereof. 

44. (1) Where under the provisions of this Act use of 

associated or 

a registered trade mark is required to be proved for any 
purpose, the tribunal may, if and so far as it shall think marks. 

eQuivalejcit 

right, accept use of a registered associated trade mark, 
or of the trade mark with additions or alterations not 
substantially affecting its identity, as an equivalent for 
the use required to be proved. 

(2) The 
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(2) The use of the whole of a registered trade mark 
shall for the purposes of this Act be deemed to be also 
a use of any trade mark beiug a part thereof and regis- 
tered in accordance with sub-section (2) of section 11 in 
the name of the same proprietor. 

^ se o f trade 46. (2) The application in British India of a trade 

o^o^trade, mark to goods to be exported from British India, and 
any other act done in British India in relation to goods to 
changes. be SO exported which, if done in relation to goods to be 

sold or otherwise traded in within British India would 
constitute use of a trade mark therein, shall be deemed 
to constitute use of the trade mark in relation to those 
goods for any purpose for which such use is materia] 
under this Act or any other law. 

(2) The use of a registered trade mark in relation 
to goods between which and the person using the mark 
any form of connection in the course of trade subsists 
shall not be deemed to be likely to cause deception or 
confusion on the ground only that the mark has been or 
is used in relation to goods between which and the 
person using the mark or any predecessor in his busi- 
ness different form of connection in the course of trade 
subsisted or subsists. 


CHAPTER VII. 


RncTimoATioifr ajst> CoBBBOTioisr of the Registeh. 


Power to 
^cancel or 
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46. (2) On application in the prescribed manner 
by any person aggrieved to a High Court or to the 
Registrar, the tribunal may make such order as it may 
think fit for cancelling or varying the registration of a 
trade mark on the ground of any contravention of, or 
failure to observe a condition entered on the register 
in relation thereto. 

(2) Any person aggrieved by the absence or omission 
from the register of any entry, or by any entry made 
in the register without sufiScient cause, or by any 
entry wrongly remaining on the register, or by any error 
or defect in any entry in the register, may apply in 

the 
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the prescribed manner to a High Court or to the Regis- 
trar, and the tribunal may make such order for making* 
expunging or varying the entry as it may think fit. 

(3) The tribimal may in any proceeding under thi® 
section decide any question that it may be necessary 
or expedient to decide in connection with the rectifica- 
tion of the register. 

{4) A High Court or the Registrar, of its or his own 
motion, may, after giving notice in the prescribed manner 
to the parties concerned and after giving them an oppor- 
tunity of being heard, make any order referred to in sub- 
section (1) or sub-section (2). 

(3) Any order of the Court rectifying the register 
shall direct that notice of the rectification shall be served 
upon the Registrar in the prescribed manner who shall 
upon receipt of such notice rectify the register accord- 
ingly. 

47. (J) The Registrar may, on application made in CfOTection 
the prescribed manner by the registered proprietor, — 

(а) correct any error in the name, address or des- 
cription of the registered proprietor of a 
trade mark ; 

(б) enter any change in the name, address or 

description of the person who is registered 
as proprietor of a trade mark ; 

(c) cancel the entry of a trade mark on the re- 

gister ; 

(d) strike out any goods or classes of goods from 
those in respect of which a trade mark is 
registered ; 

(e) enter a disclaimer or memorandum relating 

to a trade mark which does not in any way 
extend the rights given by the existing 
registration of the trade mark. 

(2) The Registrar may, on application made in the 
prescribed maimer by a registered user of a trade mark, 
correct any error, or enter any change, in the name^ 
address or description of the registered user. 

48. (1) The 

sa 
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48, (J) The registered proprietor of a trade mark 
may apply in the prescribed manner to the Registrar for 
leave to add to or alter the trade mark in any manner 
not substantially affecting the identity thereof, and the 
Registrar may refuse leave or may grant it on such terms 
and subject to such limitations as he may think fit. 

(2) The Registrar may cause an application under 
this section to be advertised in the prescribed manner 
in^any case where it appears to him that it is expedient 
so to do, and where he does so, if within the prescribed 
time from the date of the advertisement any person 
gives notice to the Registrar in the prescribed manner 
of opposition to the application, the Registrar shall, after 
hearing the parties if so required, decide the matter. 

(3) Where leave is granted under this section, the 
trade mark as altered shall be advertised in the prescrib- 
ed manner, unless the application has already been ad- 
vertised under sub-section (2). 

49. (1) The Registrar shall not, in exercise of any 
power conferred on him under clause (a) of sub-section 
(2) of section 84, make any amendment of the register 
which would have the effect of adding any goods or 
classes of goods to those in respect of which a trade 
mark is registered (whether in one or more classes) 
immediately before the amendment is to be made 
or of antedating the registration of a trade mark in 
respect of any goods : 

Provided that this sub-section shall not apply when 
the Registrar is satisfied that compliance therewith 
would involve undue complexity and that the addition 
or antedating, as the case may be, would not affect 
any substantial quantity of goods and would not sub- 
stantially prejudice the rights of any person# 

(2) A proposal so to amend the register shall be 
notified to the registered proprietor of the trade mark 
affected and advertised in the prescribed manner, and 
may be opposed before the Registrar by any person 
aggrieved on the ground that the proposed amendment 
contravenes the provisions of sub-section (J). 

CHAPTER VIII. 
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CHAPTER Vm. 


Certification Trade Marks. 


50. Subject to the provisions of this Chapter, the ^ 

other provisions of this Act except sections 6, 21, 22, 31, 

32, 33, 36, 37, 38, 39, 40, 41, 42 and 43 and sub-sec- teade ma^. 
tion (2) of section 45 shall apply to certification trade 
marks as they apply to trade marks. 


51. A mark shall not be registrable as a certification 
trade mark in the name of a person who carries on a ^ 

trade in goods of the kind certified. SSntrading 

In goods certi- 
ded thereby. 

52 . In determining whether a mark is adapted to Dete^imtion 
distinguish in accordance with the provisions of clause 

(6) of sub-section (1) of section 2, the tribimal may trade mark, 
have regard to the extent to which — ^ 

(a) the mark is inherently so adapted to distin- 
guish in relation to the goods in question ; 
and 


(6) by reason of the use of the mark or of any 
other circumstances, the mark is in fact so 
adapted to distinguish in relation to the 
goods in question. 

53 . (1) An application for the registration of 
mark as a certification trade mark shall be made to the 
Registrar in writing in the prescribed manner by the 
person proposed to be registered as the proprietor 
thereof, and accompanied by a draft of the regula- 
tions to be deposited under section 56. 

(2) The provisions of section 14 shall have effect 
in relation to an application under this section as they 
have effect in relation to an application under the said 
section, except that for references therein to acceptance 
of an application there shall be substituted references 
to authorisation to proceed T^th the application- 

(3) In dealing . under the said provisions with an 
application under this section, the tribunal shall have 
regard to the like considerations, so far as relevant, as 
if the application were an application under section 14 
and to any other considerations (not being matters 

within 
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within the competence of the Central Government 
under section 54) relevant to applications under this 
section, including the desirability of securing that a 
certification trade mark shall comprise some indication 
that it is a certification trade mark, 

64. When authorisation to proceed with an applica- 
tion imder section 63 has been given, the Registrar shall 
forward the application to the Central Government 
who shall consider the application with regard to the 
following matters, namely : — 

(а) whether the applicant is competent to. certify 

the goods in respect of which the mark is 
to be registered ; 

(б) whether the draft of the regulations to be 

deposited under section 66 is satisfactory ; 

(c) whether in all the circumstances the regis- 
tration applied for would be to the public 
advantage ; 

and may either — 

{i) direct that the application shall not be 
accepted ; or 

{ii) direct the Registrar to accept the applica- 
tion and approve the said draft of the regula- 
tions either without modification and un- 
conditionally or subject to any conditions 
or limitations, or to any amendments or 
modification of the application or of the 
regulations, which it thinks requisite having 
regard to any of the said matters ; 

but, except in the case of a direction for acceptance and 
approval without modification and unconditionally, the 
Central Government shall not decide the matter without 
giving to the applicant an opportunity of being heard : 

Provided that the Central Government may, at the 
request of the applicant made with the concurrence of 
the Registrar, consider the application with regard to 
any of the said matters before authorisation to proceed 
with the application has been given, so however that 
the Central Government shall be at liberty to reconsider 


ConalderatioB 
of applicatJoB 
for legistra- 
tiloii by 
Cmtral 

Goyemizieiit. 
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any matter on wliicli it h.as given a decision under this 
proviso if any amendment or modification is thereafter 
made in the application or in the draft of the regulations . 

55 . (1) When an application has been accepted, 
the Registrar shall, as soon as may be thereafter, cause 
the application as accepted to be advertised in the pres- 
cribed manner, and the provisions of section 15 shall have 
effect in relation to the registration of the mark as if 
the application had been an application imder section 
14 : 

Provided that, in deciding under the said provisions 
the tribunal shall have regard only to the considera- 
tions referred to in sub-section (3) of section 63, and a 
decision under the said provisions in favour of the ap])li- 
cant shall be conditional on the determination in his 
favour by the Central Government under sub -section 
(JB) of this section of any opposition relating to any of 
the matters referred to in section 54. 

(S) When notice of opposition is given relating to 
any of the matters referred to in section 64, the Central 
Government shall, after hearing the parties, if so required, 
and considering any evidence, decide whether, and sub- 
ject to what conditions or limitations, or amendments 
or modifications, if any, of the application or of the regu- 
lations to be deposited under section 56, registration 
is, having regard to those matters, to be permitted. 

56 . (I) There shall be deposited at the Patent Office Deposit of 
in respect of every mark registered as a certification 
trade mark regulations approved by the Central Govern- ce^mca^n 
ment for governing the use thereof, which shall include 
provisions as to the oases in which the proprietor is t o 
certify goods and to authorise the use of the certification 
trade mark, and may contain any other provisions which 
the Central Government may by general or special 
order require or permit to be inserted therein (including 
provisions conferring a right of appeal to the Registrar 
against any refusal of the proprietor to certify goods 
or to authorise the use of the certification trade mark 
in accordance with the regulations) ; and regulations 
so deposited shall be open to inspection in hke manner 
as the register. 


(2) The 
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(2) The regulations so deposited may on the appli- 
cation of the registered proprietor be altered by the 
Registrar with the consent of the Central Government. 

(3) The Central Government may cause such appli- 
cation to be advertised in any case where it appears to 
it expedient so to do, and where it does so, if within 
the time specified in the advertisement any person gives 
notice of opposition to the application, the Central Gov- 
ernment shall not decide the matter without giving the 
parties an opportunity of being heard. 

57. Subject to the provisions of sections 25, 26 and 
58, the registration of a person as proprietor of a certi- 
fication trade mark in respect of any goods shall, if 
valid, give to that person the exclusive right to the use 
of the certification trade mark in relation to those goods, 
and, without prejudice to the generality of the fore- 
going provision, that right shall be deemed to be in- 
fi±aged by any person who, not being the proprietor 
of the mark or a person authorised by him in that behalf 
under the regulations deposited under section 56, using 
it in accordance therewith, uses a mark identical with 
it or so nearly resembling it as to be likely to deceive 
or cause confusion, in the course of trade, in relation 
to any goods in respect of which it is registered, and in 
such manner as to render the use of the mark likely 
to be taken either — 

(а) as being use as a certification trade mark ; 

or 

(б) to import a reference to some person having 

the right either as proprietor, or by his 
authorisation under the said regulations, to 
use the mark, or to goods certified by the 
proprietor. 

68. (I) The right to the use of a certification trade 
mark given under section 57 by registration shall be 
subject to any conditions or limitations entered on the 
register, and shall not be deemed to be infringed by the 
use of any such mark as aforesaid in any mode, in rela- 
tion to goods to be sold or otherwise traded in in any 
place, in relation to goods to be exported to any market. 
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. or in any other circumstances, to which having regard 
to any such limitations, the registration does not extend, 

(2) The said right to the use of a certification trade 
mark shall not be deemed to be infringed by the use 
of any such mark as aforesaid by any person — 

(а) in relation to goods certified by the proprie- 

tor of the mark if, as to those goods or a 
bulk of which they form part, the proprietor 
or another in accordance with his authorisa- 
tion under the relevant regulations has ap- 
plied the mark and has not subsequently 
removed or obliterated it, or the proprietor 
has at any time expressly or impliedly con- 
sented to the use of the mark, or 

(б) in relation to goods adapted to form part of, 

or to be accessory to, other goods in rela- 
tion to which the mark has been used without 
infringement of the right given as afore- 
said or might for the time being be so used, 
if the use of the mark is reasonably neces- 
sary in order to indicate that the goods are 
so adapted and neither the purpose nor the 
effect of the use of the mark is to indicate 
otherwise than in accordance with the fact 
that the goods are certified by the proprie- 
tor : 

Provided that clause (a) shall not apply to the case 
of use consisting of the application of any such mark as 
aforesaid to any goods, notwithstanding that they 
are such goods as are mentioned in that clause if such 
application is contrary to the said regulations. 

(3) Where a certification trade mark is one of two 
or more registered certification trade marks which 
are identical or nearly resemble each other, the use of 
any of those marks in exercise of the right to the use 
of that mark given by registration, shall not be deemed 
to be an infringement of the right so given to the use 
of any other of those marks. 

59, (i) The Central Government may, on the appli- 
cation in the prescribed manner of any person aggrieved 

or 
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or on the recommendation of the Registrar, and after 
giving the proprietor an opportunity of opposing the 
application or recommendation, make such order as 
it thinks fit for expunging or varying any entry in the 
register relating to a certification trade mark, or for 
varying the deposited regulations, on any of the follow- 
ing grounds, namely : — 

(а) that the proprietor is no longer competent, 
in the case of any of the goods in respect of 
which the mark is registered, to certify those 
goods ; 

(б) that the proprietor has failed to observe any 

provision of the deposited regulations to 
be observed on his part ; 

(c) that it is no longer to the public advantage 
that the mark should be registered ; 

{d) that it is requisite for the public advantage 
that, if the mark remains registered, the 
regulations should be varied ; 

and neither a High Court nor the Registrar shall have 
any jurisdiction to make an order under section 46 on 
any of those grounds. 

{2) The Registrar shall rectify the register and the 
deposited regulations in such manner as may be requisite 
for giving effect to an order made under sub-section (1). 

60. The Registrar shall have no power to award 
costs to or against any party on an appeal to him against 
a refusal of the proprietor of a certification trade mark 
to certify goods or to authorise the use of the mark. 

61. Save as otherwise expressly provided in this 
Chapter, every decision of the Central Government 
under this Chapter shall be final. 


CHAPTER IX. 

Special Provisioits for Textile Goons. 

62. The Central Government shall prescribe classes 
of goods (in this Chapter referred to as textile goods) 

to 
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to the trade marks used in relation to which the provi- 
sions of this Chapter shall apply ; and subject to the 
said provisions, the other provisions of this Act shall 
apply to such trade marks as they apply to trade marks 
used in relation to other classes of goods. 

63. (1) There shall be established at Bombay, f or 
the purpose of facilitating the registration of trade 
marks in respect of textile goods, a branch of the Trade 
Marks Registry. The officer in charge of the branch 
shall be called the Deputy Registrar. 

(2) There shall be kept at the said branch for the 
purposes of this Act a record called the Textile Marks 
Record virherein shall be entered copies of all entries 
in the register relating to trade marks registered in res- 
pect of textile goods and the said record shall at all 
convenient times be open to the inspection of the public 
subject to such conditions and restrictions as may be 
prescribed. 

(3) Trade marks in respect of textile goods of which 
registration has been refused shall be entered in a list 
called the Refused Textile Marks List, a copy of which 
shall be kept at the said branch, and the list and the said 
copy shall at all convenient times be open to the inspec- 
tion of the public, subject to such conditions and res- 
trictions as may be prescribed. 

64. In respect of textile goods being piece goods — 

(a) no mark consisting of a line heading alone go^f 
shall be registrable as a trade mark ; 

(&) a line heading shall not be deemed to be 
adapted to distinguish ; 

(c) the registration of a trade mark shall not 

give any exclusive right to the use of a line 
heading ; 

(d) the registration of letters or numerals, or 
any combination thereof, shall be subject 
to such conditions and restrictions as may 
be prescribed. 

65. (1) Applications for the registration of a trade HesistiatioB. 
mark in respect of textile goods may be made either to 

the 
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the Registrar or the Deputy Registrar at the option ol 
the applicant. 

(2) In respect of all trade marks, applications for 
registration of which are duly made to the Deputy 
Registrar under this chapter, the Deputy Registrar 
shall exercise all the powers of the Registrar under 
this Act but shall be subject to the general superinten- 
dence of the Registrar. 

^m^^ees. , Central Government may in the pres- 

cribed manner constitute one or more Advisory Com- 
mittees of persons versed in the usages of the textde 
trade for the purpose of this section. 

(2) The Registrar or the Deputy Registrar shall 
consult any such Committee with respect to any cir- 
cumstances peculiar to the textile trade arising on an 

to register a trade mark in respect of textile 

goods. 

(3) The place of meeting and the conduct of business 
of such Committees shall be determined by rules made 
under this Act. 
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CHAPTER X. 

Offences and Restraint of Use of Royaii Arms 
AND State Emblems. 

67. If any person makes, or causes to be made 
a false entry in the register, or a writing falsely 
purporting to be a copy of an entry in the register, 
or produces or tenders, or causes to be produced 
or, tendered, in evidence any such writing, knowing the 
entry or writing to be false, he shall be punishable wdth 
imprisonment for a term which may extend to two years, 
or with fine, or with both. 

68. (i) Erom such date, not being earlier than one 
year from the commencement of this Act, as the Central 
Government may, by notification in the official Gazette, 
appoint in this behalf, no person shall make any re- 
presentation — 

(a) with respect to a mark not being a registered 
trade mark, to the effect that it is a register- 
ed trade mark ; or 
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(6) with, respect to a part of a registered trade 
mark not being a part separately registered 
as a trade mark, to the effect that it is sepa- 
rately registered as a trade mark ; or 

(c) to the effect that a registered trade mark is 

registered in respect of any goods in respect 
« of which it is not in fact registered ; or 

(d) to the effect that the registration of a trade 

mark gives an exclusive right to the use 
thereof in any cirenmstanoes in which, 
having regard to limitations entered on 
the register, the registration does not in 
fact give that right. 

(2) If any person contravenes any of the provisions 
of snb-seotion (1), he shall be punishable with imprison- 
ment for a term which may extend to six months, or 
with fine which may extend to five hundred rupees, 
or with both. 

(3) For the purposes of this section, the use in British 
India in relation to a trade mark of the word regis- 
tered or of any other expression referring whether 
expressly or impliedly to registration, shall be deemed 
to import a reference to registration in the register, 
except — 

(а) where that word or other expression is used 

in direct association wdth other words de- 
lineated in characters at least as large as 
those in which that word or other expres- 
sion is delineated and indicating that the 
reference is to registration as a trade mark 
under the law of a country outside British 
India, being a country xmder the law of 
which the registration referred to is in fact 
in force ; or 

(б) where that other expression is of itself such 

as to indicate that the reference is to such 
registration as is mentioned in clause (a) ; or 

(c) where that word is used in relation to a mark 
registered as a trade mark under the law 

of 
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of a country outside British India and in 
relation solely to goods to be exported 
to that country. 

69. If a person, without due authority, uses in con- 
nection with any trade, business, calling or profession — 

(a) the Royal Arms (or arms so closely resembl- 
ing the same as to be calculated to deceive) 
in such manner as to be calculated to lead 
to the belief that he is duly authorised 
so to use the Royal Arms, or 

(6) any device, emblem or title in such manner 
as to be calculated to lead to the belief that he 
is employed by, or supplies goods to, or is 
connected with. His Majesty’s Government 
or the Central Government or any Pro- 
vincial Government or any department of 
any such Government, 

he^may, at the suit of any person who is authorised to 
use such Armfl or such device, emblem or title or of 
the Registrar, be restrained by injunction from con- 
tinuing so to use the same. 


CHAPTER XI. 

Misobixajstboijs. 

70, In all proceedings under this Act before the 
Registrar — 

(a) the Registrar shall have all the powers of 
a Civil Court for the purposes of receiving 
evidence, administering oaths, enforcing 
the attendance of witnesses, compelling the 
discovery and production of documents 
and issuing commissions for the examina- 
tion of witnesses ; 

(&) evidence shall be given by affidavit, pro- 
vided that the Registrar may, if he thinks 
fit, take oral evidence in lieu of, or in 
addition to, such evidence by affidavit ; 

(c) the 
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(c) the Registrar shall not exercise any power 
vested in him by this Act or the rules made 
thereunder adversely to any party duly 
appearing before him without (if required 
in writing within the prescribed time so to 
do) giving such party an opportunity of 
being heard ; 

{d) the Registrar may, save as otherwise ex- 
pressly provided in this Act, and subject to 
any rules made in this behalf under section 
84, make such orders as to costs as he con- 
siders reasonable, and any such order shall 
be executable as a decree of a Civil Court. 


71. In all proceedings under this Act before the 
Central Government, evidence shall be given by affi- ceSr^ 
davit, provided that the Central Government may, if Government, 
it thinks fit, take oral evidence in lieu of, or in addition 
to, such evidence by affidavit, and shall for that purpose 
have all the powers of a Civil Court referred to in clause 
(a) of section 70. 


72. Where under this Act an applicant has the Piocedtirein 
option of making an application either to a High Court 

or to the Registrar, — 

or tbe 

(а) if any suit or other proceedings concerning Begtetrar. 

the trade mark in question is pending before 
a High Court or a District Court, the 
application shall be made to that High Court 
or, as the case may be, to the High Court 
within whose jurisdiction that District 
Court is situated ; 

(б) if in any other case the application is made to 

the Registrar, the Registrar may, if he 
thinks fit, refer the application at any stage 
of the proceedings to a High Court. 

73. No suit for the infringement of a trade mark suits for 

or otherwise relating to any right in a trade mark tobSinSI?^ 
shall be instituted in any Court inferior to a District District 
Court having jurisdiction to try the suit. court. 


74. (1) In any suit or other legal proceeding in which Appearance 
the relief sought includes alteration or rectification of 

lugs Involvliig 
the reetlflcaflon 
of register. 

45 



Trade Marks 


Evidence of 
entries in 
register 
and thinss 
done by 
Begistrar. 


Appeals » 


[act V 

the register, the Registrar shall have the right to appear 
and be heard, and shall appear if so directed by the 
tribnnal- 

(2) Unless the tribunal otherwise directs, the 
Registrar may, in Jieu of appearing, submit a statement 
in writing signed by him, giving such particulars as he 
thinks proper of the proceedings before him relating 
to the matter in issue, or of the grounds of any decision 
given by him affecting it, or of the practice of the 
Patent O&ce in like cases, or of other matters relevant 
to the issues and wdthin his knowledge as Registrar, 
and such statement shall be evidence in the suit or 
other proceeding. 

(5) The costs of the Registrar shall be in the dis- 
cretion of the tribunal, but the Registrar shall not be 
ordered to pay the costs of any of the parties. 

75. (1) A printed or written copy of any entry in 
the register, purporting to be certified by the Registrar 
and sealed with the seal of the Patent Office, shall be 
admitted in evidence in all Courts in British India and 
in all proceedings without further proof of production 
of the original. 

(2) A certificate purporting to be under the hand of 
the Registrar as to any entry, matter or thing that he 
is authorised by this Act or the rules to make or do 
shall be prima facie evidence of the entry having been 
made, and of the contents thereof, or of the matter or 
thing having been done or not done. 

76. (i) Save as otherwise expressly provided in 
this Act, an appeal shall lie, within the period prescribed 
by the Central Government, from any decision of the 
Registrar or Deputy Registrar under this Act or the rules 
made thereunder to the High Court having jurisdiction : 

Provided that if any suit or other proceeding 
concerning the trade mark in question is pending before 
a High Court or a District Court, the appeal shall be 
made to that High Court or, as the case may be, to the 
High Court within whose jurisdiction that District 
Court is situated. 
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(2) In an appeal by an applicant for registration 
against a decision of the Registrar under section 13 
or section 14 or section 15, it shall not be open, save with 
the express permission of the Court, to the Registrar 
or any party opposing the appeal to advance groitnds 
other than those recorded in the said decision or 
advanced by the party in the proceedings before the 
Registrar, as the case may be ; and where any such addi- 
tional grounds are advanced, the applicant for registra- 
tion may, on giving notice in the prescribed manner, 
withdraw his application without being liable to pay the 
costs of the Registrar or the parties opposing his applica- 
tion. 

(3) Subject to the provisions of this Act and of 
rules made thereunder, the provisions of the Code of 

1008 . Civil Procedure, 1908, shall apply to appeals before a 
High Court under this Act. 


77. A High Court may make rules consistent with ni^^^irtg 
this Act as to the conduct and procedure of all proceed- 

ings under this Act before it. 

78. If in any legal proceeding in which the validity 
of the registration of a trade mark comes into question, 
a decision is given in favour of the proprietor of the 
trade mark, the tribunal may grant a certificate to that 
effect, and if such a certificate is granted, then in any 
subsequent legal proceeding in which the said validity 
comes into question, the said proprietor on obtaining a 
final order or judgment in his favour shall, unless the 
said final order or judgment for sufficient reason 
directs otherwise, be entitled to his full costs, charges 
and expenses as between legal practitioner and client. 


79, In any suit or other proceeding relating to ^ 
trade mark, the tribunal shall admit evidence of the 
usages of the trade concerned and of any relevant trade 
mark or get up legitimately used by other persons. 


80. Where by or under this Act any act, other than -^sents. 
the making of an affidavit, is required to be done by 
any person, the act may, subject to prescribed condi- 
tions or in special cases with the consent of the Central 
Grovernment, be done, in lieu of by that person himself, 

by 
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by a duly authorised agent, being either a legal prac- 
titioner or a person registered in the prescribed manner 
as a trade marks agent. 

81. There shall be paid in respect of applications 
and registration and other matters under this Act 
such fees as may be prescribed by the Central Govern- 
ment. 

82. The provisions of this Act shall be binding on 
the Crown. 

83. If at any time after the expiry of six months 
from the commencement of this section it is made to 
appear to the Central Government that any Govern- 
ment outside British India has made satisfactory 
provision for the protection within its territories of 
trade marks in respect of which an application for 
registration has been made in British India, the Central 
Government may, by notification in the ofiGlcial Gazette, 
make provision with regard to trade marks in respect of 
which an application for registration has been made 
within the territories of that Government to enable any 
person who has applied within such territories for 
registration of a trade mark or his legal representative 
or assignee to obtain registration of the trade mark in 
British India under this Act on his making an applica- 
tion for registration in British India within such period 
as may be fixed in this behalf by the notification as if 
an application for registration under this Act had been 
made in respect of that trade mark at the date at which 
the application for registration was made within the 
territories of that Government. 

84. (I) The Central Government may, subject* to 
the condition of previous publication by notification 
in the official Gazette, make rules to carry out the pur- 
poses of this Act. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such rules may — 

(a) prescribe the classification of goods for the 
pxirpose of the registration of trade marks, 
and empower the Registrar to amend the 
register so far as may be necessary for the 

purpose 
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Trade Marks 


purpose of adapting tlie entries therein to 
any amended or substituted classification 
whicli may be prescribed ; 

(6) require the making of duplicates of trade 
marks and other documents connected 
therewith ; 

(c) provide for securing and regulating the 

publication, sale or distribution of copies 
of trade marks and other documents 
connected therewith ; 

(d) prescribe additional matters to be entered 

in the register ; 

(e) prescribe the conditions and restrictions 

subject to which the register, the Textile 
Marks Record and the Refused Textile 
Marks List may be inspected ; 

(/) prescribe the form of certificates of registra- 
tion ; 

(g) prescribe the conditions under which a trade 

mark I'emoved from the register may bo 
restored under sub-section (5) of section 18 ; 

(h) prescribe the further documents, informa- 

tion or ev^ence to accompany an applica- 
tion under sub-section (J) of section 41 ; 

(^) prescribe classes of goods as textile goods for 
the purposes of Chapter IX ; 

U) provide for the constitution of Advisory 
Committees referred to in section 66, and 
prescribe the places of meeting, and conduct 
of business at meetings, of such Com- 
mittees ; 

(&) regulate the awarding of costs by the Regis- 
trar under section 70 ; 

(l) prescribe the conditions subject to which an 

agent referred to in section 80 may act ; 

(m) prescribe the fees to be paid under this Act ; 

(n) provide for the establishment of branches 

of the Trade Marks Registry when expedient 

for 
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for facilitating the working of this Act, and 
authorise the preparation of copies of the 
register to be kept at such branch offices ; 

(o) prescribe the manner in which, in proceed- 
ings under this Act before the Central 
Government or the Registrar, applications 
shall be made, notices given and matters 
advertised ; 


(i^) prescribe times or periods required by this 
Act to be prescribed ; 

( 3 ) provide, generally, for regulating the business 
of the Trade Marks Registry and of branches 
established under clause {n) or imder sec- 
tion 63, and for regulating all things by this 
Act placed under the direction or control 
of the Central Government or the Registrar. 


Fewer to 
Central 
Goveinment 
to make 
proYlsion for 
applications 
for registra- 
tion before the 
coming into 
f orco of the 
remaining 
provisions of 
Act. 


85. The Central Government may, by notification 
in the official Gazette, provide such procedure as it 
considers expedient to enable intending applicants to 
deposit trade marks at the Patent Office before the 
coming into force of the remaining provisions of this 
Act : 

Provided that the deposit of a trade mark under 


this section shall not affect ^y right, existing or 


accruing, in the trade mark. 
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ACT No. VI OF 1940. 


* J I IdOC. 


[Passed by the Indian Legislature.] 

(Eccoived the asse?it of the Governor General on the 
11 Ih March, 19M,) 


An Act further to amend the Indian Coinage Act, 

1906 . 

W HEREAS it is expedient further to amend the 
Indian Coinage Act, 190G, for the purpose 
hereinafter appearing ; 

It is hereby enacted as follows : — 

1 , This Act may be called the Indian Coinage short title. 
(Amendment) Act, 1940. 

2. Eor section 5 of the Indian Coinage Act, 1906 
(hereinafter referred’ to. as the said Act), the following ni of i9o«, 
section shall be substituted, namely ; — 

5, (1) The standard weight of the Government standard 
, 1, ^ 7,1 , . , weight and 

rupee shall be one hundred and eighty fineness. 

grains troy, 

(2) The other silver coins shall be of propor- 
tionate weight. 

{3) The standard fineness of the Government 
rupee shall be as follows, namely, eleven- 
twelfths, or one hundred and sixty-five 
grains of fine silver, and one-twelfth, or 
fifteen grains of alloy : of the half-rupee, 
eleven-twelfths, or eighty-two and a half 
grains of fine silver, and one-twelfth, or 
seven and a half grains of alloy : and of the 
quarter-rupee, one-half, or twenty- two and 
a half grains of fine silver, and one-half, or 
twenty-two and a half grains of alloy. 

(4) In 
1 


Price anna 1 or l\d. 



Indian Coinage {Amendment) [act vi of 1940j 

^4) In the making of silvei coins, a remedy 
shall be allowed of an amount not exceeding 
the following, namely : — 



Remedy in weight. 

Remedy in fineness. 

Kupee ^ 

Five-thousandths 

. Two -thousandths. 

Half -rupee J 



Quarter-rupee 

Nine-thousandths 

. Five-thousandths. 


and in applying the said remedies to quarter- 
rupees the remedies shaU be applied to the 
average of one hundred coins and not to 
individual coins/’ 

Amendment of 3, To Section 16 of the said Act the following sub- 
8eotlonS15> Act ® 

in of 1906. section shall be added, namely : — 

** (3) All quarter-rupee silver coins which may 
have been issued under this Act prior to the 
commencement of the Indian Coinage 
(Amendment) Act, 1940, shall continue to 
be a legal tender in payment or on account 
for any sum not exceeding one rupee at the 
rate of four for a rupee. ” 
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ACT No. VII OF 1940 


[Passed by the Indian Legislature.] 

(Received the assent of the Governor General on the 
11th March, 1940.) 

An Act to facilitate the changing of the date on which 
the annual accounts of the Beserve Bank of India 
are closed. 

W HEREAS it is expedient that certain provisions 
should be made to facilitate the changing of the 
date on which the annual accounts of the Reserve 
Bank of India are closed ; 

It is hereby enacted as follows : — 

1 , (1) This Act may be called the Reserve short Mtie^ 

of India (Closing of Annual Accounts) Act, 1940. 

(2) It extends to the whole of British India. 

3 . In this Act the Bank ’’ means the Reserve Definition. 
Bank ol India constituted by the Reserve Bank of 
.9S4* India Act, 1934. 

3 . Notwithstanding anything to the contrary con- cio7e®accounts, 
984, tabled in the Reserve Bank of India Act, 1934, or the of pen^of six 
regulations made under section 58 thereof the Bank vionths. 
may, for the purpose of facilitating the changing of th© 
date on which the annual accounts of the Bank are 
closed, close its accounts as at the close of business on 
the 30th day of June, 1940, and convene a general 
meeting (which shall be an annual general meeting 
within the meaning of the said Act) at a place where 
there is an office of the Bank within six weeks from the 
date on which the accounts are closed : 

Provided that this general meeting shall not be 
held at the same place as that at which the imme- 
diately preceding annual general meeting was held. 

4. References 


Price anna 1 or lid. 
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Annual Accounts) 


Apjpucation of 4. References in sub-section (2) of section 14, section 
when accounts 52 and sub-seotions (2) and (5) of section 53 of the 
under section 3, Reserve Bank of India Act, 1934, to annual accounts, 
annual balance-sheet, the auditors’ report upon the 
annual balance-sheet and accounts, and the report of 
the Central Board on the working of the Bank through- 
out the year, shall be deemed to include references to 
the accounts, balance-sheet, auditors’ report and the 
report of the Central Board in respect of a period of 
six months ending on the 30th day of June, 1940. 


Interpretation 
of section 47, 


5. For the purposes of section 47 of the Reserve 
Act” nf of 1934. Bank of India Act, 1934, the net profits of the Bank 
for the period of six months ending on the 30th day 
of June, 1940, shall be deemed to be net annual 
profi^ts ” but the cumulative dividend referred to in 
that section as payable out of such profits shall be 
payable at the rate of one and three quarter per cent. 


Power to 6. The Central Board of Directors of the Bank 

niay, with the previous sanction of the Central Govern, 
ment, make regulations to provide for any matter for 
which provision is necessary or convenient in connection 
with the changing of the date on which the annual 
accounts of the Bank are closed, and in particular and 
without prejudice to the generality of the foregoing 
power for the manner in which the amount, if any, of 
the additional dividend referred to in section 47 of the 
Reserve Bank of India Act, 1934, shall be calculated 
in respect of the period of six months ending on the 
30th day of June, 1940. 
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ACT No. vni OF r940 


vn of 1922^. 


VII of 1922. 


fPA'&SBD BY THE INDIAN LEGISLATURE.] 

{deceived the otssent of the Governor General on the 
mth March, 1940,)) 


Hid Act further tb amend the Indian. Emigration Act^ 

® 22 . 

W HEREAS it is expedient further to* amend the 
Indian Emigration Act, 1922, for the piirposea 
hereinafter appearing ; 

It is- hereby enacted as follows : — 

li. This Act may be called the Indian Emigration short title, 
(Amendment) Act, 1940. 

2l In section 29 of the Indian Emigration Act, ios. 

1922' (hereinafter referred to as the said Act), for ^ 

the* words “ may be- exercised by those officers for 
the prevention of offences against this Act ” the 
foHowing shall be substituted, namely : — 

“ may be exercised^ for the prevention of offencee 
against tliis- Act, hy any such officer, or 
by a Protector of Emigrants,, or a person 
appointed under section 5 

9\ To section 30A of the said Act the following Amendment 
sub -section shall be added, namely : — A<it vii of 

“(5) If any person commits an offence under 
this section, any police-officer may arrest 
him without warrant. 


Price anna 1 or 
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ACT No. IX OF 1940. 


[Passed by the Indian Lbgisdatukb.] 

(Received the assent of the Governor General on ihe 
11th March, 1940,) 


An Act farther to atnanl the Reserve Bank of Inii^ 

Act, 1934. 

W HEREAS it is expedient further to amend the 
Reserve Bank of India Act, 1934, for the purpose 
of enabling the Reserve Bank of India to act as agent 
of, and make loans and advances to, the Board of 
Commissioners of Currency of Ceylon ; 

It is hereby enacted as follows : — 

1. This Act may be called the Reserve Bank of short title. 
India (Amendment) Act, 1940. 

2. In section 17 of the Reserve Bank of India 

SoctJion, 17 or 

Act, 1934, — ^ 1^34. 

(a) in clause (4), as adapted and modified by the 
Third Schedule to the India and Burma 
(Burma Monetary Arrangements) Order, 

1937, for the words “ and Burma co-opera- 
tive banks ’’ the words ‘‘ Burma co-opera- 
tive banks and the principal currency 
authority of Ceylon ” shall be substituted 
(6) in clause (13), the words ‘‘ a bank which is ” 
shall be omitted, and for the words “ such 
banks ” the words banks which are such 
principal currency authorities ” shall be 
substituted. 


Price anna 1 or l^d, 
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ACT No. X OF 1940, 


[Passed by the Iudiak LEaisiaATtrBE.] 

(Received the assent cf the Governor General on the 
11th Marchf 1940.) 


An Act to consolidate and amend the law relating to 

Arbitration* 

W EDBRSAS it is expedient to consolidate and amend 
the law rdating to arbitration in British India ; 

It is hereby enacted as follows : — 

CHAPTER I. 

Intbodhctoby. 

1. (1) This Act may be called the Arbitration Act, 

1940 . conunenoe- 

ment. 

(2) It extends to the whole of British India. 

(3) It shall come into force on the 1st day of July, 1940. 

2. In this Act, unless there is anything repugnant in Definitions 
the subject or context, — 

(a) ** arbitration agreement ** means a written agree- 
ment to submit present or future differences to 
arbitration, whether an arbitrator is named therein 
or not ; 

(6) award means an arbitration award ; 

(c) “ Oo’Jxt ” means a Civil Court having jurisdiction 
to decide the questions forming the subject- 
matter of the reference if the same had been the 
subject-matter of a suit, but does not, except 
for the purpose of arbitration proceedings under 
section 21, include a Small Cause Court ; 

id) “ legal representative ” means a person who in law 
represents the estate of a deceased person, and 

includes 
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includes any person who intermeddles with the 
estate of the deceased, and, where a party 
acts in a representative character, the person on 
whom the estate devolves on the death of the 
party so acting ; 

(e) “ reference ” means a reference to arbitration. 


CHAPTER II. 


Provisions 
implied In 
arbitration 
agreement. 


ArBITBATION without INTEK.VENTIOK OP A CoURT. 

3. An arbitration agreement, unless a different intention 
is expressed therein, shall be deemed to include the provisions 
set out in the First Schedule in so far as they are applicable 
to the reference. 


to^^SStra- parties to an arbitration agreement may agree 

ag^oint- that any reference thereunder shall be to an arbitrator or 
party. arbitrators to be appointed by a person designated in the 

agreement either by name or as the holder for the time being 
of any office or appointment. 


6. The authority of an appointed arbitrator or umpire 
shall not be revocable except with the leave of the Court, 
unless a contrary intention is expressed in the arbitration 
agreement. 

6. {!) An arbitration agreement shall not be discharged 
death of any party thereto, either as respects the 
party thereto, deceased or any other party, but shall in such event be 
enforceable by or against the legal representative of the 
deceiised. 


Authority of 
appointed 
arbitrator or 
umpire 
irrevocable 
except by 
leave of 
Court. 
Arbitration' 


(2) The authority of an arbitrator shall not be revoked 
by the death of any party by whom he was appointed. . 


(3) Nothing in this section shall affect the operation of 
any law by virtue of which any right of action is extinguished 
by the death of a person. 

Provisions In 7. (J) Where it is provided by a term in a contract 
^^vency. which an insolvent is a party that any differences arising there- 

out or in connection therewith shall be referred to arbitration, 
the said term shall, if the receiver adopts the contract, be 
enforceable by or against him so far as it relates to any such 
differences. 
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(2) Where a person who has been adjudged an insolvent 
had, before the commencement of the insolvency proceedings, 
become a party to an arbitration agreement, and any matter 
to which the agreement applies is required to be determined 
in connection with, or for the purposes of, the insolvency 
proceedings, then, if the case is one to which sub-section (i) 
does not apply, any other party to the agreement or the re^ 
ceiver may apply to the Court having jurisdiction in the in- 
solvency proceedings for an order directing that the matter 
in question shall be referred to arbitration in accordance with 
the agreement, and the Court may, if it is of opinion that, 
having regard to all the circumstances of the case, the matter 
ought to be determined by arbitration, make an order 
accordingly. 

(3) In this section the expression receiver ” includes an 
Official Assignee. 

8. (1) In any of the following cases — Power of 

Courts 

(a) where an arbitration agreement provides that ^ 

the reference shall be to one or more arbitrators 
to be appointed by consent of the parties, and all 
the parties do not, after differences have arisen, 
concur in the appointment or appointments ; or- 

(&) if any appointed arbitrator or umpire neglects or 
refuses to act, or is incapable of acting, or dies, 
and the arbitration agreement does not show that 
it was intended that the vacancy should not be 
supplied, and the parties or the arbitrators, as 
the case may be, do not supply the vacancy ; or 

(c) where the parties or the arbitrators are required 
to appoint an umpire and do not appoint him ; 

any party may serve the other parties or the arbitrators, as 
the case may be, with a written notice to concur in the appoint- 
ment or appointments or in supplying the vacancy. 

{2) If the appointment is not made within fifteen clear' 
days after the service of the said notice, the Court may, on; 
the application of the party who gave the notice and after^ 
giving the other parties an opportunity of being heard, appoint; 
an arbitrator or arbitrators or um,pire, as the case may bo, 
who shall have like power to act in the reference and to make 

an award 
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an award as if he or they had been appointed by consent of 
all parties. 


Power to party 
to appoint 
new arbitrator 
ot, in eetrtain 
eases, a sole 
arbitrator. 


9. Where an arbitration agreement provides that a refer- 
ence shall be to two arbitrators, one to be appointed by each 
party, then, nnless a different intention is expressed in 
the agreement, — 


{a) if either of the appointed arbitrators neglects or 
refuses to act, or is incapable of acting, or dies, 
the party who appointed him may appoint a new 
arbitrator in his place ; 


(6) if one party fails to appoint an arbitrator, either 
originally or by way of substitution as aforesaid, 
for fifteen clear days after the service by the other 
party of a notice in writing to make the appoint- 
ment, such other party having appointed his 
arbitrator before giving the notice, the party who 
has appointed an arbitrator may appoint that 
arbitrator to act as sole arbitrator in the reference, 
and his award shall be binding on both parties as if 
he had been appointed by consent : 


Provided that the Court may set aside any appointment 
as sole arbitrator made under clause (6) and either, on suffi- 
cient cause being shown, allow further time to the defaulting 
party to appoint an arbitrator or pass such other order as it 
thinks fit. 


^▼iBkmsas 

to«ppobit- 

loent oT^res 
Or more 
•rbltriitom. 


Explanation , — ^The fact that an arbitrator or umpire, 
after a request by either party to enter on and proceed with 
the reference, does not within one month comply with the 
request may constitute a neglect or refusal to act within the 
meaning of section 8 and this section. ^ 

10. (jf) Where an arbitration agreement provides that a 
reference shall be to three arbitrators, one to be appointed by 
each party and the third by the two appointed arbitrators, 
the agreement shall have effect as if it provided for the ap- 
pointment of an umpire, and not for the appointment of a 
third arbitrator, by the two arbitrators appointed by the 
parties. 


(2) Where an arbitration agreement provides that a refer- 
ence shall be to three arbitrators to be appointed otherwise 

than 
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than as mentioned in sub-section (1), the award of the majori* 
ty shall, unless the arbitration agceeineiit otherwise provides, 
prevail. 

(3) Where an arbitration agreement provides for the 
appointment of more arbitrators than three, the award of 
the majority, or if the arbitrators are equally divided 
in their opinions, the award of the umpire shall, unless 
the arbitration agreement otherwise provides, prevail. 

11. (1) The Court may, on the application of any party ^ 
to a reference, remove an arbitrator or umpire who fails to 
use all reasonable dispatch in entering on and proceeding 
with the reference and making an award. 

(2) The Court may remove an arbitrator or umpire who 
has misconducted himself or the proceedings. 

(3) Where an arbitrator or umpire is removed under this 
section, he shall not be entitled to receive any remuneration 
in respect of his services. 

(4) For the purposes of this section the expression “ pro* 
ceeding with the reference ** includes, in a case where 
reference to the umpire becomes necessary, giving notice of 
that fact to the parties and to the umpire. 

12. (i) Where the Court removes an umpire who 

not entered on the reference or one or more arbitrators tor fa removed 

or AlltIUKCitiV 

(not being all the arbitrators), the Court may, on the applica- revoked, 
tion of any party to the arbitration agreement, appoint 
persons to fill the vacancies. 

(2) Where the authority of an arbitrator or arbitrators 
or an umpire is revoked by leave of the Court, or where the 
Court removes an umpire who has entered on the reference 
or a sole arbitrator or all the arbitrators, the Court may> 
on the application of any party to the arbitration agreement, 
either — 

(a) appoint a person to act as sole arbitrator in the 
place of the person or persons displaced, or 

(&) order that the arbitration agreement shall cease 
to have effect with respect to the difference re- 
ferred. 


(3) A person 
9 
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Powers of 
arbitrator. 


(3) A person appointed under this section as an arbitrator 
or umpire shall have the like power to act in the reference 
and to make an award as if he had been appointed in 
accordance with the arbitration agreement. 

13. The arbitrators or umpire shall, unless a different 
intention is expressed in the agreement, have power to — 


(а) administer oath to the parties and witnesses 

appearing ; 

(б) state a special case for the opinion of the Court on 

any question of law involved, or state the award, 
wholly or in part, in the form of a special case of 
such question for the opinion of the Court ; 

(c) make the award conditional or in the alternative ; 

(d) correct in an award any clerical mistake or error 
arising from any accidental slip or omission ; 

(e) administer to any party to the arbitration 

such interrogatories as may, in the opinion of 
the arbitrators or umpire, be necessary. 

Award to be 
signed and 
filed. 


14. (1) When the arbitrators or umpire have made their 
award, they shall sign it and shall give notice in writing 
to the parties of the making and signing thereof and of the 
amount of fees and charges payable in respect of the arbitra. 
tion and award. 


{2) The arbitrators or umpire shall, at the request of any 
party to the arbitration agreement or any person claiming 
under such party or if so directed by the Court and upon 
payment of the fees and charges due in respect of the arbi- 
tration and award and of the costs and charges of filing the 
award, cause the award or a signed copy of it. together with 
any depositions and dooumenrs which may have been taken 
and proved before them, to be filed in Court, and the Court 
shall thereupon give notice to the parties of the filing of 
the award. 

(3) Where the arbitrators or umpire state a special case 
under clause (5) of section 13, the Court, after giving notice 
to the parties and hearing them, shall pronounce its opinion 
thereon and such opinion shall be added to, and shall form 
part of, the award. 

16. The 
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16. The Court may by order modify or correct an award — Power of Cornt 

to mc^ify 

(a) where it appears that a part of the award 
is upon a matter not referred to arbitration 
and such part can be separated from the other 
part and does not affect the decision on the 
matter referred ; or 

(5) where the award is imperfect in form, or contains 
any obvious error which can be amended without 
affecting such decision ; or 

(c) where the award contains a clerical mistake or an 
error arising from an accidental slip or omission. 

16. (i) The Court may from time to time remit the award 
or any matter referred to arbitration to the arbitrators op 
umpire for reconsideration upon such terms as it thinks fit — 

(a) where the award has left undetermined any of the 
matters referred to arbitration, or where it deter- 
mines any matter not referred to arbitration and 
such matter cannot be separated without affect- 
ing the determination of the matters referred ; or 

(h) where the award is so indefinite as to be incapable 
of execution ; or 

(c) where an objection to the legality of the award is 
apparent upon the face of it. 

(2) Where an award is remitted under sub-section (I) 
the Court shall fix the time within which the arbitrator or 
umpire shall submit his decision to the Court ; 

Provided that any time so fixed may be extended by sub- 
sequent order of the Couit, 

(5) An award remitted under sub-section {1) shall become 
void on the failure of the arbitrator or umpire to reconsider 
it and submit his decision within the time fixed. 

17. Where the Court sees no cause to remit the award or 

any of the matters referred to arbitration for reconsideration award, 
or to set aside the award, the Court shall, after the time for 
making an application to set aside the award has expired, or 
such application having been made, after refusing it, proceed 
to pronounce judgment according to the award, and upon the 
judgment so pronounced a decree shall follow, and no appeal 

shaU 
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shall lie from such decree except ou the ground that it is in 
excess of, or not otherwise in accordance with, the award, 


Power of 
Court to pass 
Interim orderg. 


18. (1) Notwithstanding anything contained in section 17, 
at any time after the filing of the award, whether notice of the 
filing has been served or not, upon being satisfied by affidavit 
or otherwise that a party has taken or is about to take 
steps to defeat, delay or obstruct the execution of any decree 
that may be passed upon the award, or that speedy execution 
of the award is just and necessary, the Court may pass such 
interim orders as it deems necessary. 


Power to. 
■nperaede 
arbitration 
when award 
becomes Toid 
or is set 
aside. 


(2) Any person against whom such interim orders have 
been passed may show cause against such, orders, and the 
Court, after hearing the parties, may pass such further orders 
as it deems necessary and just. 

19. Where an award has become void under sub-section 
(3) of section iB or has been set aside, the Court may by order 
supersede the reference and shall thereupon order that the 
arbitration agreement shall cease to have effect with respect 
to the difference referred. 


CHAPTER in. 


ABBITRA.TI03T WITH INTERVENTION OF A CoURT WHERE THERE 
IS NO SUIT PENDING. 


j^pUoation to 
flleln CSonrt 
arbltratloii 
agreement. 


20. {!) Where any persons have entered into an arbitra- 
tion agreement before the institution of any suit with respect 
to the subject-matter of the agreement or any part of it, 
and where a difference has arisen to which the agreement 
applies, they or any of them, instead of proceeding under 
Chapter II, may apply to a Court having jurisdiction in the 
matter to which the agreement relates, that the agreement 
be filed in Court. 


(2) The application shall be in writing and shall be number- 
ed and registered as a suit between one or more of the parties 
interested or claiming to be interested as plaintiff or plaintiffs 
and the remainder as defendant or defendants, if the applica- 
tion has been ^presented by all the parties, or, if otherwise, 
between the applicant as plaintiff and the other parties as 
defendants. 
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(3) On such application being made, the Court shall direct 
notice thereof to be given to all parties to the agreement other 
than the applicants, requiring them io show cause within 
the time specified in the notice why the agreement should 
not be filed. 

(4) Where no sufficient cause is shovn, the Court shall 
order the agreement to be filed, and shall make an order of 
reference to the arbitrator appointed by the parties, whether 
in the agreement or otherwise, or, where the parties cannot 
agree upon an arbitrator, to an arbitrator appointed by the 
Court. 

(3) Thereafter the arbitration shall proceed in accordance 
with, and shall be governed by, the other provisions of this Act 
so far as they can be made applicable. 


CHAPTER IV. 

Abbitbation in snas. 

21. Where in any suit all the parties interested 
agree that any matter in difference between them in the 
suit shall be referred to arbitration, they may at any time 
before judgment is pronouncedapply in writing to the Court 
for an order of reference. 

22. The arbitrator shall be appointed in such manner as 
may be agreed upon between the parties. 

23. (1) The C^urt shall, by order, refer to the arbitrator reference, 
the matter in difference which he is required to determine, 

and shall in the order specify such time as it thinks reason- 
able for the making of the award. 

(2) Where a matter is referred to arbitration, the Court 
shall not, save in the manner and to the extent provided in this 
Act, deal with such matter in the suit. 

24. Where some only of the parties to a suit apply to have Reference to 
the matters in difference between them referred to arbitra- ®^^^***® 
tion in accordance with, and in the manner provided by, 
section 21, the Court may, if it thinks fit, so refer such 
matters to arbitration (provided that the same can be separat- 
ed from the rest of the subject-matter of the suit) in the 
maimer provided in that section, but the suit shall continue 

so 
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so far as it relates to the parties who have not joined in the 
said application and to matters not contained in the said 
reference as if no such application had been made, and an 
award made in pursuance of such a reference shall be binding 
only on the parties who have j oined in the application. 


Provisions 
axmllcable to 
arbitrations 
under Idiis 
Chapter. 


25. The provisions of the other Chapters shall, so 
far as they can be made applicable, apply to arbitrations under 
this Chapter : 

Provided that the Court may, in any of the circumstances 
mentioned in sections 8, 10, 11 and 12, instead of filling up the 
vacancies or making the appointments, make an order 
superseding the arbitration and proceed with the suit, and 
where the Court makes an order superseding the arbitra- 
tion under section 19, it shall proceed with the suit. 


CHAPTER V. 


GeHEKJlL. 


Application 

Chapter. 


Of 26. Save as otherwise provided in this Act, the provi- 
sions of this Chapter shall apply to all arbitrations. 


Power of 
arbitrators 
to make an 
interim 
award. 


27. (i) Unless a different intention appears in the arbitra- 
tion agreement, the arbitrators or umpire may, if they think 
fit, make an interim award. 

(2) All references in this Act to an award shall include 
references to an interim award made under sub-section (i). 


Power to Court Court may, if it thinks fit, whether the time 

only to enlarge foi maMng the award has expired or not and whether the 

making award has been made or not, enlarge from time to time the 

time for making the award. 

(2) Any provision in an arbitration agreement whereby 
the arbitrators or umpire may, except with the consent of 
all the parties to the agreement, enlarge the time for making 
the award, shall be void and of no effect. 


Interest on award is for the payment 

awards. of money the Court may in the decree order interest, from the 

date of the decree at such rate as the Co urt deems reasonable, 
to be paid on the principal sum as adjudged by the award 
and confirmed by the decree. 
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30.’ An award shall not be set aside except on one or more Grounds for 
of the following grounds, namely : — aw^ 

(a) that an arbitrator or umpire has misconducted 
himself or the proceedings ; 

(5) that an award has been made after the issue of an 
order by the Court superseding the arbitration or 
after arbitration proceedings have become 
invalid under section 35 ; 

(c) that an award has been improperly procured or 
is otherwise invalid. 

81, (i) Subject to the provisions of this Act, an award Jurisdiction, 
may be filed in any Court having jurisdiction in the matter 
to which the reference relates. 

(2) Notwithstanding anything contained in sjiy other 
law for the time being in force and save as otherwise provided 
in this Act, all questions regarding the validity, effect or 
existence of an award or an arbitration agreement between 
the parties to the agreement or persons claiming under them 
shall be decided by the Court in which the award under the 
agreement has been, or may be, filed, and by no other Court. 

(3) All applications regarding the conduct of arbitration 
proceedings or otherwise arising out of such proceedings shall 
be made to the Court where the award has been, or may be, 
filed, and to no other Court, 

(4) Notwithstanding anything contained elsewhere in this 
Act or in any other law for the time being in force, where in 
any reference any application under this Act has been made 
in a Court competent to entertain it, that Court alone shall 
have jurisdiction over the arbitration proceedings and all 
subsequent applications arising out of that reference and the 
arbitration proceedings shall be made in that Court and in no 
other Court, 


82. Notwithstanding any law for the time being in force, bjw to suite 
no suit shall he on any ground whatsoever for a decision upon 
the existence, effect or vaUdity of an arbitration agreement or 
award, nor shah any arbitration agreement or award be set 
aside, amended, modified or in any way affected otherwise 
than as provided in this Act. 


33. Any 
16 
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Arbttr&tlon 
agreement or 
award to be 
contested by 
application. 


Power to stay 
legal pro* 
oeedings where 
there is an 
arbitration 
agreement. 


Effeist Of legal 
proceedings on 
arbitration. 


Power of C!oTiTt» 
where arbitra- 
tion agreement 
is ordered not 
to apply to a 
partlcnlar 
difference, to 
order that a 
pioTl&ion 

malrfTig an 

award a condi- 
Idon precedent 
to an action 
shall not 
)ly to such 
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33. Any party to an arbitration agreement or any person 
claiming under Mm desiring to challenge the existence or 
validity of an arbitration agreement or an award or to have 
the effect of either determined shall apply to the Court and 
the Court shall decide the question on afiBLdavita : 

Provided that where the Court deems it just and expe- 
dient, it may set down the application for hearing on other 
evidence also, and it may pass such orders for discovery and 
particulars as it may do in a suit. 

34. Where any party to an arbitration agreement or any 
person claiming under him commences any legal proceedings 
against any other party to the agreement or any person claim- 
ing under him in respect of any matter agreed to be referred, 
any party to such legal proceedings may, at any time before 
filing a written statement or taking any other steps in the 
proceedings, apply to the judicial authority before which 
the proceedings are pending to stay the proceedings ; and if 
satisfied that there is no sufficient reason why the matter 
should not be referred in accordance with the arbitration 
agreement and that the applicant was, at the time when the 
proceedings were commenced, and still remains, ready and 
willing to do all things necessary to the proper conduct of 
the arbitration, such authority may make an order staying 
the proceedings. 

35. (1) No reference nor award shall be rendered invalid 
by reason only of the commencement of legal proceedings 
upon the subject-matter of the reference, but when legal 
proceedings upon the whole of the subject-matter of the 
reference have been commenced between all the parties to 
the reference and a notice thereof has been given to the 
arbitrators or umpire, all further proceedings in a pending 
reference shall, unless a stay of proceedings is granted 
imder section 34, be invalid. 

(2) In this section the expression ‘‘ parties to the reference” 
includes any persons claiming under any of the parties and 
litigating under the same title. 

86. WTiere it is provided (whether in the arbitration 
agreement or otherwise) that an award under an arbitration 
agreement shall be a condition precedent to the bringing of an 
action with respect to any matter to which the agreement 
applies, the Court, if it orders (whether under this Act or any 
other law) that the agreement shall cease to have effect 
as regards any particular difference, may further order that 

he 
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the said provision shall also cease to have effeot as regards 
that difference. 

IX of 1908 provisions of the Indian Limitation Act, LimitatioDs. 

1908, shall apply to arbitrations as they apply to proceedings 
in Court. 

(2) Notwithstanding any term in an arbitration agree- 
ment to the effect that no cause of action shall accrue in res- 
pect of any matter required by the agreement to be referred 
until an award is made under the agreement, a cause of 
action shall, for the purpose of limitation, be deemed to have 
accrued in respect of any such matter at the time when it 
would have accrued but for that term in the agreement. 

(3) For the purposes of this section and of the Indian 
Limitation Act, 1908, an arbitration shall be deemed to be 
commenced when one party to the arbitration agreement 
serves on the other parties thereto a notice requiring the 
appointment of an arbitrator, or where the arbitration agree- 
ment provides that the reference shall be to a person named 
or designated in the agreement, requiring that the difference 
be submitted to the person so named or designated. 

(4) Where the terms of an agreement to refer future 
differences to arbitration provide that any claims to which 
the agreement applies shall be barred unless notice to appoint 
an arbitrator is given or an arbitrator is appointed or some 
other step to .commence arbitration proceedings is taken 
within a time fixed by the agreement, and a difference arises 
to which the agreement applies, the Court, if it is of opinion 
that in the circumstances of the case undue hardship would 
otherwise be caused, and notwithstanding that the time so 
fixed has expired, may on such terms, if any, as the justice 
of the case may require, extend the time for such period as it 
thinks proper. 

(d) Where the Court orders that an award be set aside or 
orders, after the commencement of an arbitration, that the 
arbitration agreement shall cease to have effect with respect 
to the difference referred, the period between the commence- 
ment of the arbitration and the date of the order of the 
Court shall be excluded in computing the time prescribed 
IX of 1908. by the Indian Limitation Act, 1908, for the commence- 
ment of the proceedings (including arbitration) with respect 
to the difference referred. 

38. {!) If 
17 
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Disputes as to 
arbitrator's 
remuneration 
or costs. 


AppealabJe 

orders. 
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38. (1) If in any case an arbitrator or umpire refuses to 
deliver his award except on payment of the fees demanded 
by him, the Court may, on an application in this behalf, 
order that the arbitrator or umpire shall deliver the award 
to the applioamt on payment into Court by the applicant 
of the fees demanded, and shall, after such inquiry, if any, 
as it thinks fit, further order that out of the money so paid 
into Court there shall be paid to the arbitrator or umpire by 
way of fees such sum as the Court may consider reasonable 
and that the balance of the money, if any, shall be refunded 
to the applicant. 

(2) An application under sub-section (i) may be made 
by any party to the reference unless the fees demanded 
have been fixed by written agreement between him and the 
arbitrator or umpire, and the arbitrator or umpire shall be 
entitled to appear and be heard on any such application. 

(3) The Court may make such orders as it thinks fit 
respecting the costs of an arbitration where any question 
arises respecting such costs and the award contains no suffi- 
cient provision concerning them. 


CHAPTER VI. 

Appeals,. 

39. (I) An appeal shall lie from the following orders 
passed under this Act (and from no others) to the Court 
authorised by law to hear appeals from original decrees of the 
Court passing the order 

An order — 

(i) superseding an arbitration ; 

(ii) on an award stated in the form of a special case ; 
{Hi) modifying or correcting an award ; 

(iv) filing or refusing to file an arbitration agreement ; 

(v) staying or refusing to stay legal proceedings where 

there is an arbitration agreement ; 

(vi) setting aside or refusing to set aside an award : 

Provided 
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Provided that the provisions of this section shall not apply 
to any order passed by a Small Cause Court* 

(2) No second appeal shall lie from an order passed in 
appeal under this section, but notliing in this section shall 
affect or take away any right to appeal to His Majesty in 
Council. 


CHAPTER VIL 


MlSCELLAKEOtrS. 


40. A Small Cause Court shall have no jurisdiction over Smaucame 

, . , . Court not to 

any arbitration proceedings or over any application arising have juriadio- 
thereout save on application made under section 21. arbitrations 

save arbitra* 
tio^ in^suits 

41. Subject to the provisions of this Act and of rules made procedure and 
thereunder — 


(а) the provisions of the Code of Civil Procedure, 

1908, shall apply to all proceedings before the 
Court, and to all appeals, under this Act, and 

(б) the Court shall have, for the purpose of, and in 

relation to, arbitration proceedings, the same 
power of making orders in respect of any of the 
matters set out in the Second Schedule as it has 
for the purpose of, and in relation to, any 
proceedings before the Court : 

Provided that nothing in clause (6) shall be taken to pre- 
judice any power which may be vested in an arbitrator or 
umpire for making orders with respect to any of such matters. 


42. Any notice required by this Act to be served otherwise service of 
than through the Coart by a party to an arbitration agree- 
ment or by an arbitrator or umpire shall be served in the arbitrator, 
manner provided in the arbitration agreement, or if there 
is no such provision, either— 


(а) by delivering it to the person on whom it is to be 
served, or 

(б) by sending it by post in a letter addressed to that 
person at his usual or last known place of abode 
or business in British India and registered mader 
Chapter VI of the Indian Post Office Act, 1898. 

43. (I) The 
19 
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Power of oonr* 43. (Jf) The Court shall issue the same processes to the 
^(Slsses for parties and witnesses whom the arbitrator or umpire desires 
to examine as the Court may issue in suits tried before it. 

arbitrator. 

(2) Persons failing to attend in accordance with such 
process, or making any other default, or refusing to give 
their evidence, or guilty of any contempt to the arbitrator 
or umpire during the investigation of the reference, shall be 
subject to the like disadvantages, penalties and punishments 
by order of the Court on the representation of the arbitrator 
or umpire as they would incur for the like offences in suits tried 
before the Court. 

(3) In this section the expression ^"processes ’’includes 
summonses and commissions for the examination of witnesses 
and summonses to produce documents. 


Power to H18h 
Court to make 
ruleB. 


44. The High Court may make rules consistent with this 
Act as to — 


(u) the filing of awards and all proceedings conse- 
quent thereon or incidental thereto ; 

(6) the filing and hearing of special cases and all pro- 
ceedings consequent thereon or incidental thereto; 

(c) the staying of any suit or proceeding in contraven- 
tion of an arbitration agreement ; 

(e?) the forms to be used for .the purposes of this Act ; 

(e) generally, all proceedings in Court under this Act. 


45. The provisions of this Act shall be binding on the 
Crown. 


Application of 
Act to 
statutory 
arbitrations. 


46. The provisions of this Act, except sub-section (J) of 
section 6 and sections 7, 12 and 37, shall apply to every 
arbitration under any other enactment for the time being 
in force, as if the arbitration were pursuant to an arbitration 
agreement and as if that other enactment were an arbitration 
agreement, except in so far as this Act is inconsistent with 
that other enactment or with any rules made thereunder. 


Aotto apply Subject to the provisions of section 46, and save in 

so far as is otherwise provided by any law for the t,irnA being 
in force, the provisions of this Act shall apply to all arbi- 
trations and to aU proceedings thereunder : 
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Provided that an arbitration award otherwise obtained 
may with the consent of all the parties interested be taken 
into consideration as a compromise or adjustment of a suit 
by any Court before which the suit is pending. 

48. The provisions of this Act shall not apply to any refer- saving for 
ence pending at the commencement of this Act, to which the 

law in force immediately before the commencement of this 
Act shall, notwithstanding any repeal ejffected by this Act, 
continue to apply. 

49. (1) The enactments specified in the Third Schedule are Repeals and 
hereby repealed to the extent mentioned in the fourth column 
thereof. 

(2) The enactments specified in the Fourth Schedule are 
hereby amended to the extent and in the manner mentioned 
in the fourth column thereof. 


THE FIRST SCHEDULE. 
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(See section 3.) 

Impued conditions oe arbitration agreements. 

1. Unless otherwise expressl 3 ^ provided, the reference shall be to a sole 
arbitrator. 

2. If the reference is to an even number of arbitrators, the arbitrators 
shall appoint an umpire not later than one month from the latest date of 
their respective appointments. 

3. The arbitrators shall make their award within four months after 
entering on the reference or after having been called upon to act by notice in 
writing from any party to the arbitration agreement or within such extended 
time as the Court may allow. 

4. If the arbitrators have allowed their time to expire without making an 
award or have delivered to any party to the arbitration agreement or to the 
umpire a notice in writing stating that they caimot agree, the umpire shall 
forthwith enter on the reference in lieu of the arbitrators. 

6. The umpire shall make his award within two months of entering on the 
reference or within such extended time as the Court may aUow. 

6. The parties to the reference and all persons claiming under them shall 
subject to the provisions of any law for the time being in force, submit to be 
examined by the arbitrators or umpire on oath or affirmation in relation to the 
matt-ers in difference and shall, subject as aforesaid, produce before the 
arbitrators or umpire all books, deeds, papers, accoxmts, writings and docu. 
ments within their possession or power respectively, which may be required or 
called for, and do all other things winch, during the proceedings on the refer- 
ence, the arbitrators or umpire may require. 

7. The award shall be final and binding on the parties and persons claiming 
under them respectively, 

8. The costs of the reference and award shall be in the discretion of the 
arbitrators or umpire who may direct to, and by whom, and in what manner^ 
such costs or any part thereof shall be paid, and may tax or settle the amount 
of costs to be so paid or any part thereof and may award costs to be paid as 
between legal practitioner and client. 


THE SECOND SOHEDDLS. 
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THE SECOND SCHEDULE. 

{See section 41.) 

PoWEBS OE COTJBT, 

1. The preservation, interim custody or sale of any goods which are the 
subject-matter of the reference. 

2. Securing the amount in difference in the reference. 

3. The detention, preservation or inspection of any property or thing 
which is the subject of the reference or as to which any question may arise 
therein and authorising for any of the aforesaid purposes any person to enter 
upon or into any land or building in the possession of any party to the refer- 
ence, or authorising any samples to be taken, or any observation to be made> 
or experiment to be tried, which may be necessary or expedient for the pur- 
pose of obtaining full information or evidence. 

4. Interim injunctions or the appointment of a receiver. 

5. The appointment of a guardian for a minor or person of unsound 
mind for the purposes of arbitration proceedings. 


THE THIRD SCHEDULE. 
[/See section 49 (I).] 
Enactmekts bepealed. 


Year. 

No. 

Short title. 

Extent of repeal. 

1 

2 

3 

4 

1899 

IX . 

The Indian Arbitra- 
tion Act, 1899. 

The whole. 

1908 

V 

The Code of Civil 
Procedure, 1908. 

Section 89, clauses (a) to (/) (both inclusive) of 
sub-section (I) of section 104 and the Second 
Schedule. 


THE FOURTH SCHEDULE. 
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THE FOURTH SCHEDULE. 
[See section 49 (2).] 
Enaotmeots amended. 


Year. 

1 


No. 

2 


Short title. 
3 


Amendments. 

4 


1863 


XX 


1877 I 


1908 


IX 


1910 IX 
1913 VII 


The Religious En- 
dowments Act, 1863, 


The Specific Relief 
Act, 1877. 


The Indian Limita- 
tion Act, 1908. 


The Indian Electri- 
city Act, 1910. 

The Indian Com- 
panies Act, 1913. 


(а) In section 16 — 

(i) for the words and figure “ Chapter VI of the 
Code of Civil Procedure ” the words and 
figures “Chapter IV of the Arbitration 
Act, 1940 ’* shall be substituted ; 
iii) for the words and figure “ section 312 of 
the said Code ” the words and figure “ sec- 
tion 21 of the said Act ” shall be substi- 
tuted. 

(б) In section 17, for the words and figure “ sec- 
tion 312 of the said Code of Civil Procedure ” 
the words and figures “ section 21 of the 
Arbitration Act, 1940 “ shall be substituted. 

In section 21 — • 

(i) for the words and figure “ Code of Civil 
Procedure and the Indian Arbitration 
‘ Act, 1899 the words and figure “ Arbi- 

tration Act, 1940 ” shall be substituted ; 
(ii) after the words “ but if any person who has 
made such a contract ” the words “ other 
than an arbitration agreement to which 
the provisions of the said Act apply 
shall be inserted. 

In the Eirst Schedule — 

(i) for Article 158 the following shall be substi- 
tuted, namely : — 

“ 158. Under the Thirty days The date of 
Arbitration Act, service of the 

1940, to set aside notice of filing 

an award or to of the award.’* 

get an award 
remitted for re- 
consideration. 

(ii) in Articles 159 and 179, for the words “ same 
Code ” in the first column the words and 
figure “Code of Civil Procedure, 1908 ” 
shall be substituted ; 

(Hi) for Article 178 the following shall be substi- 
tuted, namely ; — 

“ 178. Under the Ninety The date of ser- 
Arbitration Act, days. vice of the 
1940, for the fil- notice of the 

ing in Court of making of the 

an award. award.” 

In section 52, for the figure “ 1899 ” the figure 
“ 1940 ” shall be substituted. 

In section 152 — 

(i) for the figure “ 1899 ”, in both places where 
it occurs, the figxire “ 1940 ” shall be sub- 
stituted; 

(ii) in sub-section (3) the words “ other than 
those restricting the application of the Act 
in respect of the subject-matter of the 
arbitration ” shall be omitted. 
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ACT No. XI OF 1940. 


XIX of 


XIX of 1080. 


[As passed by the Indian Legislature.] 

{Received the assent of the Governor General on the 
26th March, 1940.) 


An Act to amend the Coal Mines Safety (Stowing) Act, 

1989. 


W HEREAS ifc is expedient to amend the Coal 
Mines Safety (Stowing) Act, 1939, for the purposes 
hereinafter appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Coal Mines Safety tjci®. 
(Stowing) Amendment Act, 1940. 


2. In the preamble to the Coal Mines Safety (Stow* 
ing) Act, 1939 (hereinafter referred to as the said Act), 
after the word stowing ’’ the words and other opera- 
tions ” shall be inserted, and for the word operation ”, 
where it occurs for the second time, the word opera- 
tions ” shall be substituted. 


3. In section 6 of the said Act, — 

(a) the brackets and words ‘'(not being territory 
which has been declared under section**5 


Amendmeat 
section^ 
Act XIX of 
1939. 


of 


of the Indian Tariff Act, 1934, to be foreign 
territory for the purposes of that section) • 
shall be omitted ; 


(S) after the words “ a duty of customs ” the 
brackets and words “(which shall be in 
addition to any duty of customs for the time 
being leviable under any other Act)” shall 
be inserted. 

4. In 
1 

Price anna 1 or 



Coal Mines Safety (Stowing) [act xi of 1940.] 
Amendment. 


Amendment of 
section 7» 

Act XIX of 
1989. 


4. In section 7 of the said Act, for the words, 
figures and brackets determined in like manner to 
that provided in sub-section (1) of section 144 of the 
Government of India Act, 1936 the words “ deter- 
mined in such manner as may be prescribed ’’ shall be 
substituted. 


Amendment 
section 8, 
Act XIX of 
1989. 


of 


5. In sub-section (2) of section 8 of the said Act, — 

(a) the word “ and ’’ at the end of clause (i) shall 
be omitted ; 

(&) after clause (ii) the following clauses shall be 
added, namely : — 

the execution of operations other than 
stowing in furtherance of the objects 
of this Act ; and 

(iv) the prosecution of research work connected 
with safety in mines 


Amendment of 6 . In sub -section (2) of Section 9 of the said Act, 
Aot^XTx'of after the word ‘‘ stowing where it occurs for the 
second time, the words ** or any other operation to- 
wards which assistance may be granted under this Act ** 
shall be inserted. 


Amendment of 7. In sub-section (2) of section 12 of the said Act, 

section 12, ' ^ 

1939 ^ after clause (6) the following clause shall be inserted, 
na>mely : — 

“(bb) the determination of the net proceeds of 
the duty of excise for the purposes of 
section 7 



ACT No XII OF 1940. 


yU of 1939. 


XI Of 1922. 


[As PASSED BY THE IkdIAH LEGISLATURE.] 

(^Received the assent of the Governor General on 
the 26th March, 1940.) 


An Act to amend the law relating to Income-tax. 

W HEREAS it is expedient to amend the law relat- 
ing to income-tax for the purposes hereinafter 
appearing ; 

It is hereby enacted as follows : — 

1. (1) This Act may be called the Income-tax Law Short title 
Amendment Act, 1940. 

(2) It extends to the whole of British India. 

2. In section 11 of the Indian Income-tax (Amend- Ainen^ntof 

« , ^ActYHof 

m^nt) Act, 1939, for clause (a) of sub-clause (tit) of 1989. 
clause (b) the following clause shall be substituted, 
namely : — 

Ha) after the word “ equivalent ” the words 
‘S where the assets are ships other than ships 
ordinarily plying on inland waters,’* shall be 
inserted, and after the word prescribed ” 
the following words shall be added, 
namely : — 

** and in any other case, to such percentage on 
the written down value thereof as may 
in any case or class of cases be prescrib- 
ed ” 

3. In section 35 of the Indian Income-tax Act, Amendment of 

eection 85. 

1922 (hereinafter referred to as the said Act), — Actxiof^i922. 

(a) in sub-section (1), — 

(t) after the words assessment order ” the 
words ** or refund order ” shall be insert- 
ed, and for the words “ or assessment ” 

the 
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Antendment of 
Beotlon 54, 

Act XI of 
1922. 


the words assessment or refund shall 
be ubstituted ; 

(ii) in the first proviso, after the word assess- 
ment ” the words ‘‘ or reducing a refund ” 
shall be inserted ; 

(b) in sub-section («5), after the words enhancing 
the assessment the words or reducing 
a refund ’’ shall be inserted 

4. In sub-section (3) of section 54 of the said Act, — 

(а) after clause (g) the following clause shall be 

inserted, namely : — 

of such particxflars, relevant to any 
inquiry into a charge of misconduct 
in connection with income-tax proceed- 
ings against a lawyer or registered account- 
ant, to the authority referred to in sub- 
section {3) of section 61, when exercising 
the functions referred to in that sub- 
section,’’ ; 

(б) in sub-clause (m), before the words so much 

of such particulars ” the word of ” shall 
be inserted. 


Amendment of 
section 58S, 
Act XI of 
1922. 


5. In section 58S of the said Act, the words and 
super-tax ”, in both places where they occur, shall 
be omitted. 


Amendm^ait of 6. To section 64 of the said Act the following sub- 
section 64, . Ill 1 . 

Act XI of section shall he added, namely : — 

‘‘ (5) The provisions of sub-section (1) and sub- 
section (2) shall not apply and shall be 
deemed never at any time to have applied 
to any assessee — 


(a) on whom an assessment or re-assessment 
for the purposes of this Act has been, is 
being or is to be made in the course of any 
ease in respect of which a Commissioner 
of Income-tax appointed without refer- 
ence to area under sub-section (2) 
of section 5 is exercising the functions 
of a Commissioner of Income-tax, or 

(6) where 
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(b) wliere by any distribution or allocation of 

work made by the Commissioner of 
Income-tax under snb- section (6) of 
section 5, a particular Income-tax Officer 
has been charged with the function of 
assessing that assesses, or 

(c) who or whose income is included in a class 

of persons or a class of incomes specified 
in any notification issued under sub- 
section (6) of section 5, 

but the assessment of such person, whether the proceed- 
ings for such assessment began before or after the 1st 
day of April, 1939, shall be made by the Income-tax 
Officer for the time being charged with the function of 
making such assessment by the Central iBoard of 
Revenue or by the Commissioner of Income-tax to whom 
he is subordinate, as the case may be/’ 

7, After section 67 A of the said Act the following insertion of 

new section 

section shall be inserted, namely: — x?ofi 922 

** 67B. If on the 1st day of April in any year provi- Act to have 
sion has not yet been made by an Act of 
the Indian Legislature for the charging of^r^4^^ 
income-tax for that year, this Act shall 
nevertheless have effect until such provi- 
sion is so made as if the provision in force in 
the preceding year or the provision proposed 
in the Bill then before the Legislature, which- 
ever is more favourable to the assesses, were 
actually in force/’ 

8. In the Schedule to the said Act, in paragraph (5) Amendment of 
of the second rule, after the word surplus ”, where it Act^?o5r 
first occurs, the words ‘‘ arrived at by adjusting the 

surplus or deficit ” shall be inserted, and the words 
** after adjusting such surplus ” shall be omitted. 

9 . No assessment made in accordance with sub-sec- validity of 
tion (^) of section 64 of the said Act before the 30th 

day of December, 1939, and no proceedings taken in SSSTundOT 
the course of, or for the purposes of, so making any 1922 ^^^ 
assessment before that date shall be or continue to be 
invalid by reason of anything contained in sub-sections 
(1) and (2) of section 64 of the said Act. 

10 , The Income-tax (Removal of Difficulties and of 

Validating) Ordinance, 1939, is hereby repealed. iXofiSsa, 
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ACT No. XIII OF 1940, 


II oi 1054. 


[Passed by the Indian Le ttbe.] 

i^Received the assent of the Goveryior General on the 
26th 3farcK 1940,) 


An Act further to amend the Eeserve Bank af India Act^ 

1934. 

W HEREAS it is expedient further to amend the 
Reserve Bank of India Act, 1934, for the purpose 
hea einafter appearing ; 

ft is hereby enacted as follows ; — 

1. This Act may be called the Reserve Bank of India short title. 
(Second Amendment) Act, 1940. 

2.. In section 4 of the Reserve Bank of India Act, Amendment of 

section 4, AOL 

1934, as adapted and modified in accordance with the ii of 19S4. 
Third Schedule to the India and Burma (Burma 
Monetary Arrangements) Order, 1937 (hereinafter 
referred to as the said Act), after sub -section (4) the 
following sub-section shall be inserted, namely : — 

'' (.4 A) Without prejudice to the validity of any 
registration made before the commencement 
of the Reserve Bank of India (Second 
Amendment) Act, 1940, no person shall, 
after the commencement of that Act, be 
registered as a shareholder in respect of any 
shares held by him whether in his own 
name or jointly with another person or 
persons in excess of a total nominal value of 
twenty thousand rupees, or be entitled to 
payment of any dividend on such shares or 
to exercise any of the rights of a share- 
holder in respect of such shares otherwise 
than for the purpose of selling the shares.” 

3. Tn sub-section {2) of section 56 of the said Act, Amendmenb of 
after the words registered in his name ” the following 11 ^ 0 ^ 1934 ! 
words shaU be inserted, namely: — 

** or that any shareholder, to whom the provisions 
of sub-section (4A) of section 4 apply, is 
the holder of shares in excess of a total 
nominal value erf twenty thousand rupees ”• 

Price anna 1 or l^d. 




ACT No. XIV OF 1940. 


m 01X936, 


in Of 193d. 


[Passed by the Indian LegislatureV] 

(Received the assent of the Governor General on the 
6th April, 1940.) 


An Act to amend the Farsi Marriage and Divorce Act, 

1936 * 

W HEREAS it is expedient to amend the Farsi Marriage and 
Divorce Act, 1936 ; 

It is hereby enacted as follows : — 

1. This Act may be called the Parsi Marriage and Divorce 
(Amendment) Act, 1940. 

2. In section 40 of the Parsi Marriage and Divorce Act, 1936,— 

(a) in sub-section (2), after the words “ the husband shall ** 
the words while the wife remains chaste and 
unmarried shall be inserted ; 

(d) in clause (a) of sub-section (2), the words “while she 
remains chaste and unmarried ” shall be omitted ; 

(c) after sub-section (2) the following sub-section shall be 
added : — 

(3) Where an order for alimony or maintenance in 
favour of a wife has been made either under the 
provisions of the Parsi Marriage and Divorce Act, 
1865, or under the provisions of this Act, the 
Court, if satisfied that the wife has remarried 
or has not remained chaste, shall vary or rescind 
the order.*’ 


Price anna 1 or l^d.. 
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ACT No. XV OF 1940. 


[Passed by the Indian Legislature] 

^Received the assent of the Governor General on the 
6th Aprils 1940) 


An Act to impose a tax on excess profits arising out d 
certain businesses. 

W HEREAS it is expedient to impose a tax on excess 
profits arising out of certain businesses in the conditions 
prevailing during the present hostilities ; 

It is hereby enacted as follows : — 

1 (1) This Act may be called the Excess Profits Tax short tine, 
* ^ ' extent and 

Act, 1940. 

{2) It extends to the whole of British India. ' 

(3) It shall come into force on such date as the Central 
<3overmnent may, by notification in the official Gazette^ 
appoint. 

2. In this Act, unless there is anything repugnant in the Deflnitioni, 
subject or context, — 

(i) “ accounting period ’’ in relation to any business 
means — 

(a) where the accounts of the business are made up for 
successive periods of twelve months, each of such 
periods ; 

(b) in any other case, such period as the Excess Profits 
Tax Officer may determiae : 

Provided that in determining any accounting period under 
sub-clause (6) the Excess Profits Tax Officer shall have regard 
to the period, if any, which is, or has been, determined as the 
previous year for that business for the purposes of the Indian 
Income-tax Act, 1922 ; 

(2) Appellate Assistant Commissioner ” means a person 
appointed to be an Appellate Assistant Commissioner of 
Excess Profits Tax under section 3 ; 


(3) '‘average 
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(3) average amount of capital ** means the average* 
amount of capital employed in any business as computed in^ 
accordance with the Second Schedule ; 

(d) Board of Referees ” means a Board of Referees- 
appointed under section 3 ; 

(5) “ business ” includes any trade, commerce or manu*- 
facture or any adventure in the nature of trade, commerce or* 
manufacture or any profession or vocation, but does not in- 
clude a profession carried on by an individual or by individuals 
in partnership if the profits of the profession depend wholly 
or mainly on his or their personal qualifications unless such - 
profession consists wholly or mainly in the making of con- 
tracts on behalf of other persons or the giving to other persons* 
of advice of a commercial nature in connection with the- 
making of contracts : 

Provided that where the functions of a company 
or of a society incorporated by or under any enactment consist* 
wholly or mainly in the holding of investments or other* 
property, the holding of the investments or property shall be* 
deemed for the purpose of this definition to be a business* 
carried on by such company or society : 

Provided further that all businesses to which this Acb 
applies carried on by the same person shall be treated as one 
business for the purposes of this Act ; 

(6) chargeable accounting period ’’ means — 

(a) any accounting period falling wholly within the' 

term beginning on the 1st day of September,. 
1939, and ending on the 31st day of March, 1941, 
and 

(b) where any accounting period falls partly within and* 

partly without the said term, such part of that 
accounting period as falls within the said term ; 

(7) “ Commissioner ** means a person appointed to be a 
Commissioner of Excess Profits Tax under section 3 ; 

(8) “ company means a company as defined in the 
Indian Companies Act, 1913, or formed in pursuance of an vxi 
Acb of Parliament or of Royal Charter or Letters Patent, or of 
an Act of the Legislature of a British possession or of a law 
of an Indian State, and includes any foreign association 
whether incorporated or not which the Central Board of 

Revenue. 
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Revenue may, by general or special order, declare to be a 
'Company for tbe purposes of this Act ; 

(9) ** deficiency of profits ” means — - 

(i) where profits have been made in any chargeable 
accounting period, the amount by which such 
profits fall short of the standard profits ; 

Xii) where a loss has been made in any chargeable 
accounting period, the amount of the loss added 
to the amount of the standard profits ; 

(10) “ director includes any person occupying the posi- 
tion of a director by whatever name called and also includes 
any person who — 

(i) is a manager of the company or concerned in the 

management of the business ; and 

(ii) is remunerated out of the funds of the business ; and 
(Hi) is the beneficial owner of not less than twenty per 

cent, of the ordinary share capital of the company ; 

(11) * ‘dividend has the meaning assigned to the expression 
of 1022 , in section 2 of the Indian Income-tax Act, 1922 ; 

(12) Excess Profits Tax Officer’^ means a person appoint* 
ed to be an Excess Profits Tax Officer under section 3 ; 

(13) income has the meaning assigned to the expres- 

of 1922. ^ section 2 of the Indian Income-tax Act, 1922 ; 

(14) ** fixed rate ’’ in relation to dividends on share capital, 
other than ordinary share capital, includes a rate fluctuating 
in accordance with the maximum rate of income-tax ; 

(15) ‘‘ Inspecting Assistant Commissioner ** means a per- 
son appointed to be an Inspecting Assistant Commissioner of 
Excess Profits Tax under section 3 ; 

(16) “ loss ’’ means a loss computed m the same manner 
as, for the purposes of this Act, profits are to be computed ; 

(17) “ person ’’ includes a Hindu undivided family ; 

(18) prescribed means prescribed by rules made under 
this Act ; 

(19) profits ” means profits as determined in accordance 
with the First Schedule ; 

(20) standard profits means standard profits as com- 
puted in accordance with the provisions of section 6 ; 

(21) statutory 
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(21) statutory percentage ** means — 

(a) in relation to a business carried on by a body corpo- 
rate (other than a company the directors whereof 
have a controlling interest therein), eight per cent, 
per annum ; 

{h) in relation to any other business, ten per cent, per 
annum : 

Provided that in relation to any decrease of capital the 
statutory percentage shall be in all cases six per cent. : 

Provided further that where the business was commenced 
on or after the 1st day of July, 1938, the foregoing percent- 
ages shall be increased from eight, ten and six per cent, to 
ten, twelve and eight per cent., respectively ; 

(22) “ written down value ” has the meaning assigned to 
that expression in sub-section (S) of section 10 of the Indian xi •f 
Income-tax Act, 1922. 


Excess jpxofitB 
tax antnoiities. 


3. (I) There shall be the following classes of excess profits 
tax authorities for the purposes of this Act, namely : — 

(а) the Central Board of Eevenue ; 

(б) Commissioners of Excess Profits Tax ; 

(c) Assistant Commissioners of Excess Profits Tax, who 
may be either Appellate Assistant Commissioners of 
Excess Profits Tax or Inspecting Assistant Commis- 
sioners of Excess Profits Tax ; 


(d) Excess Profits Tax Ofiicers ; 


(e) Boards of Bieferees. 


(2) Every Commissioner of Excess Profits Tax, Appellate 
Assistant Commissioner of Excess Profits Tax, Inspecting 
Assistant Commissioner of Excess Profits Tax and Excess 
Profits Tax OfiSlcer shall be a person who is exercising the 
functions of Commissioner of Income-tax, Appellate Assistant 
Commissioner of Income-tax, Inspecting Assistant Commis- 
sioner of Income-tax and Income-tax Officer, respectively, 
under the Indian Income-tax Act, 1922. 

(3) The Central Board of Revenue shall, subject to the 
provisions of sub-section (2), appoint such persons as Commis- 
sioners of Excess Profits Tax, Appellate Assistant Commis- 
sioners of Excess Profits Tax, Inspecting Assistant Commis- 
sioners of Excess Profits Tax and Excess Profits Tax Officers 

as it 
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as it thinks fit and such persons shall perform their functions 
in respect of such oases as the Central Board of Revenue may 
assign to them ; 

Provided that such directions shall be made entirely at the 
discretion of the Central Board of Revenue, and, in partieulari 
it shall be competent for that Board to assign a case or classy 
of cases to an ofiGlcer who is not exercising in respect of that, 
case or class of cases the corresponding functions in relation^ 
to the charge of income-tax under the Indian Income-tax. 

Act, 1922. 

(4) All officers and persons employed in the execution of 
this Act shall observe and follow the orders, instructions and 
directions of the Central Board of Revenue : 

Provided that nothing in this sub-section applies to a 
Board of Referees : 

Provided further that no such orders, instructions or 
directions shall be given so as to iuterfere with the discretion 
of the Appellate Assistant Commissioner in the exercise of 
his appellate functions. 

(5) A Board of Referees shall consist of not less than three 
and not more than five persons, of whom not less than one- 
half shall be non-officials having business experience, and one 
shall be a judicial officer who has exercised the powers of a 
District Judge or who possesses such qualifications as are 
normally required for appoiatment to the post of District 
Judge, and who has held judicial office for a period of not 
less than ten years. 

(d) Subject to the provisions of sub-section (5), the Central 
Government may make rules regulating the formations 
composition and procedure of Boards of Referees. 

4. Subject to the provisions of this Act, there shall, inobargeoftos. 
respect of any business to which this Act applies, be charged, 
levied and paid on the amount by which the profits during 
any chargeable accounting period exceed the standard profits 
a tax (in this Act referred to as ‘‘ excess profits tax ”) which 
shall, in respect of any chargeable accounting period ending 
on or before the 31st day of March, 1941, be equal to fifty 
per cent, of that excess and shall, in respect of any chargeable 
accounting period beginning after that date, be equal 
to such percentage of that excess as may be fixed by the 
annual Finance Act : 

Provided 
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Provided that any profits which are, under the provisions 
of sub-section (5) of section 4 of the Indian Income-tax Act, xi of 1922 . 
1922, exempt from income-tax, and all profits from any busi- 
ness of life insurance shall be totally exempt from excess 
profits tax under this Act. 

AppUoation of 5. This Act shall apply to every business of which any part 
of the profits made during the chargeable accounting period is 
chargeable to income-tax by virtue of the provisions of 
•sub-clause (i) or sub-clause (ii) of clause (6) of sub-section 
(1) of section 4 of the Indian Income-tax Act, 1922, or of 
‘Clause (c) of that sub-section : 

Provided that this Act shall not apply to any business the 
whole of the profits of which accrue or arise without British 
India where such business is carried on by or on behalf of a per- 
son who is resilient but not ordinarily resident in British 
India unless the business is controlled in India : 

Provided further that where the profits of a part only of a 
business carried on by a person who is not resident in British 
India or not ordinarily so resident accrue or arise in British 
India or are deemed under the Indian Income-tax Act, 1922, so 
to accrue or arise, then, except where the business being the 
business of a person who is resident but not ordinarily resident 
in British India is controlled in India, this Act shall apply 
only to such part of the business, and such part shall for all 
the purposes of this Act be deemed to be a separate business* 

standard pro- W purposes of this Act, the standard profits 

^ of a business in relation to any chargeable accounting period 

shall, subject to the provisions of sub-sections (3) and 
(4), be an amount bearing to the profits of the business 
during the standard period, if in respect of that business 
a standard period is available, the same proportion as the 
chargeable accounting period bears to the standard period : 

Provided that if the average amount of capital employed 
in the business during such chargeable accounting period is 
greater or less than the average amount of capital employed 
during the standard period, such amount shall be increased 
or decreased, as the case may be, by an amount calculated 
by applying the statutory percentage to the amount of such 
increase or decrease : 

Provided further that in the case of a business which was 
commenced on or after the 31st day of March, 1936, the 

standard 
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■standard profits shall, at the option of the person carrying on 
the business, be an amount calculated by applying the 
statutory percentage to the average amount of capita^ 
employed in the business during such chargeable accounting 
period. 

(2) For the purposes of this section the standard period 
shall, at the option of the person carrying on the business, 
be — 

(a) the ‘‘previous year” as determined under section 2 o^ 
the Indian Income-tax Act, 1922, for the purpose of 
the income-tax assessment for the year ending on 
the 31st day of March, 1937, or the previous year as 
so determined for the year ending on the 31st day 
of March, 1938 ; or 

ib) the previous year ’’ as so determined for the year 

ending on the 31st day of March, 1937, and that for 
the year ending on the 31st day of March, 1939; or 

ic) the previous year ’’ as so determined for the year 

ending on the 31st day of March, 1938, and that for 
the year ending on the 31st day of March, 1939 ; or 

(d) the “ previous year ” as so determined for the year 
ending on the 3lst day of March, 1939, and that for 
the year ending on the 31st day of March. 1940 : 

Provided that in no case shall any period of less than 
nine months be taken as a standard period. 

(3) If, within the period specified in the notice issued 
under sub-section (1) of section 13, the person carrying on the 
business makes an application to the Excess Profits Tax Officer 
in this behalf, the Excess Profits Tax Officer shall refer 
the application to the Board of Referees, and if the Board 
is satisfied that during the standard period the profits 
of the business were less than might at the beginning of that 
period have been reasonably expected, it may direct 
that the standard profits shall be computed as if the profits 
during the standard period "were such greater amount as it 
thinks just : 

Provided that such amount shall not exceed the statutory 
percentage of the average amount of the capital employed 
in the business unless the Board is satisfied that owing to 

some 
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some spooifio osbuso pecuKar to tlic business it is just tbat a 
greater amount should be allowed. 

{4) The standard profits shall be taken to be rupees 
thirty-six thousand in any case in which the standard profits 
computed in accordance with sub-section (i) are less than thia 
sum : 

Provided that if the chargeable accounting period is\ 
greater or less than one year the sum of rupees thirty-six. 
thousand shall for the purpose of this sub -section be increased- 
or decreased proportionately. 

(5) Where the standard period includes any period prior 
to the commencement of Part III of the Government of India 
Act, 1935, during which Burma was part of British India, 
there shall, in computing the standard profits of a business^ 
under this section, be excluded from the profits of the business^ 
during the standard period so much of such profits as arose* 
or accrued or were received in Burma unless such profits are 
also included in the profits of the business during the charge- 
able accounting period. 

on occur- 7. Where a deficiency of profits occurs in any chargeable* 
rexioe of dead- j i . 

encyof proats. accountmg period in any busmess, the profits of the business* 

chargeable with excess profits tax shall be deemed to be- 

reduced and relief shall be granted in accordance with the* 

following provisions : — 

{a) the aggregate amount of the profits so chargeable* 
for the previous chargeable accounting periods shall 
be deemed to be reduced by the amount of the 
deficiency of profits and the amount of excess- 
profits tax payable in respect thereof shall be* 
deemed to be reduced accordingly and the relief' 
necessary to give effect to the reduction shall be* 
given by repayment or otherwise ; 

(6) where the amount of the deficiency of profits exceeds* 
the aggregate amount of the profits so chargeable' 
for the previous chargeable accounting periods,, 
or where there is no previous chargeable accounting' 
period, the balance of the deficiency ’♦of profits^ 
or the whole of the deficiency, as the case may be,, 
shall be applied in reducing any profits so charge- 
able for the next subsequent chargeable accounting' 
period, and if and so far as it exceeds the amount of 

thoser 


10 



Excess Profits Tax 


or 1940] 

those profits, any profits so chargeable for the next 
subsequent chargeable accounting period and so on, 

8. (i) As from the date of any change in the persons 
carrying on a business, the business shall, subject to the 
provisions of this section, be deemed for all the purposes of 
this Act except for the purposes of determining the amount 
of the statutory percentage to have been discontinued, and 
a new business to have been commenced. 

(2) Where the change took place before the 1st day of 
September, 1939, and consisted in the death or retirement of a 
partner, or the taking in of a partner, the persons carrying 
on the business after the change may, by notice given in 
writing before the prescribed date to the Excess Profits 
Tax Ofilcer, elect that, for the purposes of the provisions 
of this Act relating to the computation of standard profits, 
the business shall not be deemed to have been discontinued. 

(3) A business shall not, for the purposes of the provisions 
of this Act relating to the computation of standard profits, be 
deemed to be discontinued by reason of any change occur- 
ring on or after the 1st day of September, 1939, in the persona 
carrying it on, and the standard profits of the business in 
relation to any chargeable accounting period shall be com- 
puted accordingly, and, in particular, in computing the 
capital employed in the business after the change, no regard! 
shall be had to any consideration given in respect of the 
transfer of the business or any of the assets thereof on the 
occasion of the change. 

(4) Where, on or after the 1st day of September, 1939, two 
or more businesses are amalgamated, the resulting business 
shall be treated for the purposes of the provisions of thia 
Act relating to the computation of standard profits as if — 

(a) it had been in existence throughout the period during 

which there were in existence any of the former 
businesses ; 

(b) any profits made or losses incurred or capital em- 

ployed in any of those former businesses had been 
made, incurred or employed in the resulting 
business ; and 

(c) any assets of any of those former businesses had 

become assets of the resulting business when they 
became assets of the former business ; 


and,, 
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and, in particular, in computing the capital employed iu the 
•resulting business, no regard shall be had to any considera- 
tion given in respect of the transfer of any of those former 
businesses or any of the assets thereof on the occasion of the 
•amalgamation . 

(<5) W^here, on or after the 1st day of September, 1939, part 
of a business is transferred as a going concern by the person 
theretofore carrying it on to another person, the part trans^* 
ferrcd and the part not transferred shall each be deemed 
for the purposes of the provisions of this Act relating to the 
oomputation of standard profits to be a continuation of the 
original business, and the said provisions, including the 
provisions of this section relating to amalgamations, shall 
apply accordingly, subject to any necessary modifications : 

Provided that, for the purposes aforesaid, such appor- 
tionments shall be made of the profits made, and losses 
incurred, and the capital employed, in the original business, 
•and of any assets of the original business as may appear to 
the Excess Profits Tax OfiBLcer, or on appeal in the prescribed 
time and manner to the Board of Referees, to that Board 
to be just. 

(6) Notwithstanding anything in the foregoing provisions 
of this section, where a business was carried on immediately 
before the 1st day of April, 1936, and that business, or the 
main part of that business, was transferred after the said 
day and before the 1st day^ of September, 1939, by the person 
carrying it on to another person, the Excess Profits Tax 
Ofl&cer, if he is satisfied that the business carried on after the 
transference was not substantially different from the 
business or part transferred, shall, on the application of the 
person carrying on the business after the transference, 
treat that person, for the purposes of the provisions of this 
Act relating to the computation of standard profits, as if he 
had carried on the transferred business or part of the business 
as from the date of the commencement of that business, 
subject, however, to such modifications (including modifica- 
tions as respects the computation of capita]) as he may 
consider just. 

(7) Where, on or after the 1st day of September, 1939, a 
partner in a firm carrying on a business to which this Act 
applies dies, then notwithstanding anything contained in 

sub-section (i) 
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sub«section (1) any deficiency of profits in respect of any 
chai^eable accounting period ending on or before the date of 
his death shall, if it has not been fully applied in reducing the 
profits of any chargeable accounting period under section 7, 
be carried forward and applied in reducing any profits from 
the same business carried on by the surviving partner or 
partners in the first chargeable accounting period after the 
death of the partner, and if and so far as it exceeds the 
amount of those profits, in reducing any profits from such 
business in the next subsequent chargeable accounting period 
and so on. 

9 . (i) Where any interest, annuity or other annual ed*oompSttie^ 
payment, or any royalty or rent, is paid by one company 
• to another company, and one of those companies is a subsi- 
diary of the other, or both are subsidiaries of a third 
company, the capital, profits and losses of both companies 
shall be computed for the purposes of this Act as if — 

(а) the interest, annuity, annual payment, royalty or 

rent were not payable ; 

(б) any debt in respect of which any such interest is 
payable did not exist ; and 

fc) any asset in respect of which any such royalty or 
rent is payable were the property of the company 
paying the royalty or the rent. 

(3) Where — 

(a) a company (hereinafter referred to as ‘‘ the principal 
company ”) is resident in British India and is not a 
subsidiary of any other company resident in British 
India ; and 

(b) during the whole or any part of any chargeable 

accounting period of the principal company, 
another company, whether or not resident or 
carrying on business within British India (here- 
inafter referred to as the subsidiary company *’)• 
is a subsidiary of the principal company, 

the following provisions of this section shall, subject to the- 
provisions of section 5, have ejBEeot in relation to that 
chargeable accounting period. 

(5) If 

la 
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(3) If the subsidiary company is a subsidiary of the 
principal company throughout the chargeable accounting 
period, such capital employed in, and profits or losses arising 
from, the business of the subsidiary company as is employed 
nr arise in — 

(i) the chargeable accounting period ; or 

(ii) any year constituting or comprised in the standard 
period of the principal company, 
shall be treated for the purposes of this Act as if it or they 
were capital employed in, or as the case may be, profits or 
losses arising from, the business of the principal company. 

(4) If the subsidiary company is a subsidiary of the 
principal company during part only of the chargeable 
accounting period, the excess or deficiency of profits of the 
subsidiary company for that part of that period shall 
be treated as increasing or, as the case may be, decreasing the 
excess or deficienc^j^ of profits of the principal company for 
the whole period and shall not be deemed to be an excess or 
deficiency of profits of the subsidiary company. 

In this sub-section, the expressions “ excess and “ defi- 
ciency ** mean, in relation to profits, an excess or deficiency 
in relation to the standard profits of the subsidiary company 
or, as the case may be, the principal company. 

(5) In any case to which sub-section (3) or sub-section 
(4) applies, such alteration, if any, of the periods which 
would otherwise be the chargeable accounting periods of the 
subsidiary company shall be made as the Central Board 
of Revenue may direct. 

(d) For the purposes of this section, a company shall be 
deemed to be a subsidiary of another company if and 
so long as not less than nine-tenths of its ordinary share 
capital is owned by that other company, whether directly or 
through another company or other companies, or partly 
directly and partly through another company or other 
companies. 

(7) The amount of ordinary share capital of one company 
owned by a second company through another company or 
other companies, or partly directly and partly through 
another company or other companies shall be determined 
in accordance with the provisions of the Third Schedule. 

(d) In 
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(8) In this section and the Third Schedule references to 
ownership shall be construed as references to beneficial 
ownership, and the expression ordinary share oapitaT’, 
in relation to a company, means aU the issued share capital 
(by whatever name called) of the company, other than capi- 
tal the holders whereof have a right to a dividend at a 
fixed rate but have no other right to share in the profits of 
the company. 

(9) The principal company shall be entitled to allocate to 
its subsidiary company or companies the respective propor- 
tionate shares of the excess profits tax payable by the whole 
group. 

(10) The excess profits tax payable by virtue of this 
section by the principal company in respect of the profits 
of any subsidiary company shall, for the purposes of 
section 12, be deemed to have been paid by the subsidiary 
oompany and not by the principal company. 

10 . (1) A person shall not for the purpose of reducing ^SnaaSLna. 
*aay excess profits which are or would be chargeable to 

•excess profits tax enter into a fictitious or artificial transac- 
tion, or carry out any fictitious or artificial operation. 

Explanation . — ^For the purposes of this section an artificial 
transaction or operation includes every device of whatever 
nature adopted for the pmpose of presenting the accounts 
■of a business in a misleading form or manner with intent to 
evade or having the effect of evading any obligation imposed 
by this Act. 

(2) Any such transaction or operation shall be treated as 
null and void for the purpose of computing the excess profits 
tax payable under this Act. 

(3) If the Excess Profits Tax OfiELcer is satisfied that any 
person has acted in contravention of the provisions of sub- 
section (2), he may with the previous approval of the Inspect- 
ing Assistant Commissioner direct that such person shall 
pay, in addition to any excess profits tax for which he is or 
would, but for such transaction or operation, be liable, 
a penalty not exceeding the tax evaded or sought to be evaded. 

11 . (2) The Central Government may by notification in the Belief in rea- 
official Gazette make provision for the granting of relief in Sscess 
eases where both excess profits tax under this Act and excess ^ 
profits tax under any law in force in the United Eongdom, in 

any 
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any Indian State, or in any other part of His Majesty^s Do-^ 
minions have been paid upon the profits of any business- 
if it appears to the Central Government that the laws of the 
United Elingdom or of that Indian State or of that other part 
of His Majesty’s Dominions provide for corresponding relief 
in respect of excess profits tax charged on profits both in the- 
United Kingdom or in that State or in that part and in British 
India : 

Provided that where under section 19 of the Finance 
(No. 2) Act, 1939, national defence contribution has been 
paid in the United Kingdom in lieu of excess profits tax, 
that portion of the national defence contribution so paid 
which is equal to the excess profits tax which would other- 
wise have been payable shall, for the purposes of this sub- 
section, be deemed to be excess profits tax paid in the 
United Kingdom. 

(2) If any person, who has paid excess profits tax under 
this Act for any chargeable accounting period in respect of 
profits arising outside India in a country the laws of which do- 
not provide for any relief in respect of excess profits tax 
charged in British India, proves that he has paid excess profits 
tax under the laws of the said country in respect of the same 
profits, he shall be entitled to the deduction from the excess 
profits tax payable in British India of a sum equal to one- 
half thereof or to one-half of the excess profits tax payable 
in the said country, whichever is the less. 

«SeBs^p%t? (^) amount of the excess profits tax payable in 

ingjSSS^oi* ^^spect of a business for any chargeable accounting period 
diminished by any amount allowable by way of relief under the 
provisions of section 11, shall, in computing for the purposes 
of income-tax or super-tax the profits and gains of that 
business, be allowed to be deducted as an expense incurred in 
that period. 

(2) There shall also be so deducted the amount of any 
excess profits tax payable under any law in force in a country 
outside British India on the profits of the business in respect 
of any chargeable accounting period to the extent that such 
profits arose in the said country, after diminishing such 
amount by any amount which is allowable by way of relief 
by repayment, set off or otherwise under any law in the 

country 
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country where the tax is payable providing for the granting 
of relief in that country where excess profits tax has also 
been charged in British India : 

Provided that where, under the provisions of this Act 
relating to deficiencies of profits or under any corresponding 
law in force in the said country without British India, relief 
is given by way of repa 3 nnent from excess profits tax charge- 
•able for any chargeable accounting period previous to that in 
which the deficiency occurs, the amount of the deduction 
allowed under sub-section (1) or sub -section (2) shall not be 
altered, but the amount repayable shall be taken into account 
in computing the profits and gains of the business for the 
purposes of income-tax as if it were a profit of the business 
•accruing in the chargeable accounting period in which the 
deficiency of profits occurs. 

13. (i) The Excess Profits Tax Officer may, for the pur- issue ot notice 

' ' ^ 1 ^ assessment, 

poses of this Act, require any person whom he believes to be 
'engaged in any business to which this Act applies, or to have 
been so engaged during any chargeable accounting period, or 
to be otherwise liable to pay excess profits tax, to furnish 
within such period, not being less than sixty days from 
the date of the service of the notice, as may be spe- 
•oified in the notice, a return in the prescribed form and 
verified in the prescribed manner setting forth (along with 
«uch other particulars as may be provided for in the notice) 
with respect to any chargeable accounting period specified 
in the notice the profits of the business and the standard 
profits of the business as computed in accordance with the 
provisions of section 6 or the amount of deficiency available 
for relief under section 7 : 

Provided that the Excess Profits Tax Officer may, in his 
“discretion, extend the date for the delivery of the return. 

(2) The Excess Profits Tax Officer may serve on any 
person, upon whom a notice has been served under sub- 
section (7), a notice requiring him on a date to be therein 
^specified to produce, or cause to be produced, such accounts 
•or documents as the Excess Profits Tax Officer may require 
•and may from time to time serve further notices in like 
manner requiring the production of such further accounts 
or documents or other evidence as he may require : 

Provided 
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Provided tliat the Excess Profits Tax OiEcer shall not 
require the production of any accounts relating to a period 
prior to the “ previous year ” as determined under section 
2 of the Indian Income-tax Act, 1922, for the purpose of the ^ of 
income-tax assessment for the year ending on the 31st day 
of March, 1937. 

isieiemente. 14. (I) The Excess Profits Tax Officer shall, by an order 
in writing after considering such evidence, if any, as he has 
required under section 13, assess to the best of his judg- 
ment the profits liable to excess profits tax and the amount of 
excess profits tax payable on the basis of such assessment, 
or if there is a deficiency of profits, the amount of that 
deficiency and the amount of excess profits tax, if any, 
repayable and shall furnish a copy of such order to the person 
on whom the assessment has been made. 

(2) Excess profits tax payable in respect of any charge- 
able accounting period shall be payable by the person carry- 
ing on the business in that period. 

(3) Where two or more persons were carrying on the busi* 
ness jointly in the chargeable accounting period, the assess- 
ment shall be made upon them jointly and, in the case of a 
partnership, may be made in the partnership name, 

{4) Where by virtue of the foregoing provisions an assess- 
ment could, but for his death, have been made on any person 
either solely or jointly with any other person or persons, the 
assessment may be made on his legal representative either 
solely or jointly with that other person or persons, as the 
case may be. 

£tSitiimrnC ^ consequence of definite information which has* 

come into his possession, the Excess Profits Tax Officer dis- 
covers that profits of any chargeable accounting period 
chargeable to excess profits tax have escaped assess- 
ment, or have been underassessed, or have been the sub- 
ject of excessive relief, he may at any time within five years 
of the end of the chargeable accounting period in question 
serve on the person liable to such tax a notice containing all 
or any of the requirements which may be included in a notice 
under section 13, and may proceed to assess or re-assess the- 
amount of such profits liable to excess profits tax and the- 
provisions of this Act shall, so far as may be, apply as if the 
notice were a notice issued under that section. 
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16. If the Excess Profits Tax OflBLcer, the Appellate ^eaaitfiecso 
Assistant Commissioner or the Commissioner, in the course 

of any proceedings under this Act, is satisfied that any person 
has, without reasonable cause, failed to furnish the return 
required under sub- section (I) of section 13, or to produce or 
cause to be produced the accounts or documents or other 
evidence required by the Excess Profits Tax Officer under 
"sub-section (2) of that section, or has concealed particulars of 
the profits made by or capital employed in the business, or' 
has deliberately furnished inaccurate particulars of such pro- 
fits or capital, he may direct that such person shall pay by 
way of penalty, in addition to the amount of any excess profits 
tax payable, a sum not exceeding — 

(a) where the person has failed to furnish the return 

required under sub-section (1) of section 13, the 
amount of the excess profits tax payable ; and 

(b) in any other case, the amount of excess profits tax 

which would have been avoided if the return made 
had been accepted as correct : 

Provided that the Excess Profits Tax Officer shall not 
impose any penalty under this section without the previous 
approval of the Inspecting Assistant Commissioner. 

17. (I) Any person aggrieved by a decision made inAppeaM. 
pursuance of section 8, or objecting to the amount of excess 
profits tax for which he is liable as assessed by the Excess 
Profits Tax Officer or denying his liability to be assessed under 

this Act, or objecting to any penalty imposed by the Excess 
Profits Tax Officer, or to the amount of any deficiency of pro- 
fits as assessed by the Excess Profits Tax Officer, or to the 
amount allowed by the Excess ’Profits Tax Officer by way of 
relief under any provision of this Act or to any refusal by 
the Excess Profits Tax Officer to grant relief may appeal to 
the Appellate Assistant Commissioner : 

Provided that no appeal shall lie against a determination 
of the amount of the profits of any standard period where 
those profits have been determined in accordance with the 
first proviso to rule 1 of the First Schedule except in respect 
of adjustments made under the provisions of that Schedule : 

Provided further that no appeal shall lie under this section 
against any apportionment made by the Excess Profits Tax 

Officer 
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Officer under the proviso to sub-section (5) of section 8 or 
against any decision of the Board of Referees under sub- 
section (<^) of section 6. 

(2) An appeal shall ordinarily be presented within forty- 
five days of receipt of the notice of demand relating to the 
assessment or penalty objected to, or in the case of an appeal 
against the assessment of a deficiency of profits, within forty- 
five days of the receipt of the copy of the order determining 
the deficiency, or in the case of an appeal against the amount 
of a relief granted or a refusal to grant relief, within forty-five 
days of the receipt of the intimation of the order granting or 
refusing to grant the relief, but the Appellate Assistant 
Commissioner may admit an appeal after the expiration of 
that period if he is satisfied that the appellant had sufficient 
cause for not presenting it within that period. 

(3) An appeal shall be in the prescribed form and shall be 
verified in the prescribed manner. 

{4) The Appellate Assistant Commissioner shall hear ana 
determine the appeal and, subject to the provisions or this 
Act, shall pass such orders as he thinks fit, and such orders 
anay include an order enhancing the assessment or a penalty : 

Provided that an order enhancing an assessment or 
penalty shall not be made unless the person affected thereby 
has been given a reasonable opportumty of showing cause 
against such enhancement. 

^ (3) The procedure to be adopted in the hearing and deter- 
mination of appeals shall be in accordance with the rules 
made in this behalf by the Central Board of Revenue. 

Appeal to 18. (2) Any person objecting to an order passed by an 
Appellate Assistant Commissioner imposing on him a penalty 
under section 16 or enhancing his assessment or enhancing 
£pSa/pS- a penalty xmdey •section 17 may appeal to the Commissioner 
to?iwwSment8 within thirty days of the date on which he was served with 
peiiMties-. j 2 Q^ice of such order. 

(2) In disposing of the appeal the Commissioner may, after 
giving the appellant an opportunity of being heard, pass such 
orders thereon as he thinks fit. 

(3) On the coming into operation of Part II of the Indian 
Income-tax (Amendment) Act, 1939, this section shall cease to 
Slave eiBfect. 


VII of ms>. 
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19. (i) The Commissioner may of his own motion call Power of re^ 
for the record of any proceeding under this Act which has 

been taken by any Excess Profits Tax Officer or Appellate 
Assistant Commissioner subordinate to him, and on receipt 
of the record may make such enquiry, or cause such enquiry 
to be made, and, subject to the provisions of this Act, may 
pass such orders thereon (including an order enhancing an 
assessment) as he thinks fit : 

Provided that he shall not pass any order prejudicial 
to a person to whose business this Act applies without hear- 
ing him, or giving him a reasonable opportunity of being 
heard. 

(2) On the coming into operation of Part II of the Indian 
of 1939. Income-tax (Amendment) Act, 1939, sub-section (1) shall 
cease to have effect, but thereafter any Excess Profits Tax 
Officer or any person in respect of whose business an order 
under section 14 has been passed who objects to an order 
passed by an Appellate Assistant Commissioner under 
section 16 or section 17 may, within the prescribed time 
and in the prescribed manner, appeal against such order 
to the Appellate Tribunal constituted under the Indian 
Income-tax Act, 1922, and that Tribunal shall have all 
such powers in disposing of the appeal as it has in 
respect of appeals preferred to it under the Indian Income- 
of 1922 - tax Act, 1922. 

20. The Commissioner may, at any time within four years 
from the date of any order passed whether by himself or by 
any Appellate Assistant Commissioner or Excess Profits Tax 
Officer under this Act, rectify any mistake in any evidence 
recorded during assessment or appellate proceedings, or any 
mistake apparent from the record and shall within the like 
period rectify any mistake apparent from the record which 
has been brought to his notice by a person to whose business 
this Act applies : 

Provided that no such rectification shall be made having 
the effect of enhancing the liability of any person unless that 
person has been given a reasonable opportunity of being 
heard. 

21. The provisions of sections 4A, 4B, 10, 13, 24P, Application of 
29, 36 to 44C (inclusive), 45 to 48 (inclusive), 49E, 49F, 

60, 54, 61 to 63 (inclusive), 65 to 67A (inclusive) of the Indian 

Income-tax 
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Income-tax Act, 1922, shall apply with such modifications, xi of i® 22 , 
if any, as may be prescribed as if the said provisions were 
provisions of this Act and referred to excess profits tax 
instead of to income-tax, and every officer exercising powers 
under the said provisions in regard to income-tax may 
exercise the like powers under this Act in regard to excess 
profits tax in respect of oases assigned to him under sub- 
section (3) of section 3 as he exercises in relation to income- 
tax under the said Act : 


Provided that references in the said provisions to the as- 
sesses shall be construed as references to a person to whose 
business this Act applies. 

lapera^to^ 22. (J) Notwithstanding anything contained in the 

aTaiiabie’f^ Indian Income-tax Act, 1922, all information contained xi of m 2 , 
the porposee 01 ' ' 

in any statement or return made or furnished under the pro- 
visions of that Act or obtained or collected for the purposes 
of that Act may be used for the purposes of this Act. 


(2) All information contained in any statement or return 
made or furnished under the provisions of this Act or ob- 
tained or collected for the purposes of this Act may be used 
for the purposes of the Indian Income-tax Act, 1922. xiofm2. 


F allure to deli- 
ver returufl or 
atateinents. 


23. If any person fails, without reasonable cause or excuse, 
to furnish indue time any return or statement, or to produce, 
or cause to be produced, any accounts or documents required 
to be produced under section 13, he shall on conviction by 
a Magistrate be punishable with fine which may extend to 
five hundred rupees, and with a further fine which may extend 
to fifty rupees for every day during which the default con- 
tinues. 


f aiw^state- 24. If a person makes in any return required under section 

^axatioD* 18 any statement which is false, and which he either knows 
or believes to be false, or does not believe to be true, he shall 
be punishable on conviction by a Magistrate with simple 
imprisonment which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

iiistftntioaof W ^ person shall not be proceeded against for an 

of^ offence under section 23 or section 24 except at the instance 
«ff?6noe8 Qf Inspecting Assistant Commissioner. 

(2) No prosecution for an offence punishable under 
section 23 or section 24 or under the Indian Penal Code xlv of XMO. 

shall 
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tsliall be instituted in respect of the same facts as those in 
respect of which a penalty has been imposed under this 
Act. 

(3) The Inspecting Assistant Commissioner may, either 
before or after the institution of proceedings, compound any 
offence punishable under section 23 or section 24. 

28. (1) If the Central Board of Revenue is satisfied in the 
ease of any business that special circumstances exist which 
render it inequitable that the standard profits of the business special casej, 
in relation to any chargeable accounting period should be 
computed in accordance with the provisions of sub-section 
(2) of section 6, and that no relief or insufficient relief has 
been granted under the pro visions of sub-section (3) of that 
section, the Central Board of Revenue may direct that the 
standard profits of the business shall be computed to 
be such greater amount as the Central Board of Revenue 
thinks just ; 

Provided that such amount shall not exceed the statutory 
percentage of the average amount of the capital eM'ployed in 
the business unless the Central Board of Revenue is satisfied 
that owing to some specific cause peculiar to the business it 
is just that a greater amount should be allowed and that 
the relief, if any, afforded by the Board of Referees under 
«ub' section (3) of section 6 is inadequate. 

(2) Without prejudice to the generality of the provisions 
•of sub-section (2) the Central Board of Revenue shall, in 
eonsidering the making of a direction under that sub-section, 
have regard to the following circumstances, namely : — 

(a) that the capital employed in a business commenced 
on or after the 1st day of July, 1938, is so 
small in relation to the volume of the activities of 
the business that to compute the standard profits 
in accordance with the provisions of section 6 would 
be inequitable, taking into account the normal 
profits made in similar businesses ; 

4fi) that owing to the nature of the business heavy ex- 
penditure by way of preliminary expenses or 
expenses in connection with experimental or deve- 
lopment work has been incurred in accounting 

periods 
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periods closely preceding tlie chargeable account* 
ing period and that during the chargeable account- 
ing period such expenditure would normally 
fall to be written off wholly or partly in the bookS' 
of the person chargeable to excess profits tax ; 

(c) that the business is of a pioneer nature, that is to- 
say, is concerned with an industrial process or a 
form of manufacture or production not undertaken 
in British India before the 1st day of April, 1932, 
and has not been in existence long enough to 
have paid income-tax for the previous year as 
determined for the purpose of the income-tax 
assessment for the ^^^ear beginning on the 1st day 
of April, 1937 

(5) If the Central Board of Revenue is satisfied that thO' 
computation in accordance with the provisions of Schedule I 
of the profits of a business during any chargeable accounting- 
period would be inequitable, owing to any of the following 
circumstances, namely : — 

(а) any postponement or suspension, as a consequence 

of the present hostilities, of renewals or repairs, or* 

(б) the provision of buildings, plant or machinery which 

will not be required for the purposes of the business* 
after the termination of the present hostilities, or 

(c) difficulties in bringing into British India income aris- 
ing outside British India where the country in 
which the income accrued prohibits or restricts, 
by its laws the remittance of money to British 
India, and loss in the remittance to British India 
of such income because of fluctuations in the rate- 
of exchange between that country and British 
India ; 

the Central Board of Revenue may direct that such allowances- 
shall be made in computing the profits of the business during 
that chargeable accounting period as the Central Board of 
Revenue thinks just : 

Provided that in making such direction the Central Board 
of Revenue may impose such conditions as it deems appro- 
priate. 

27. (I) Tha 
24 
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27. (i) The Central Board of Eevenue may, subject to the J^ower to m»k& 
con^trol of the Central Government, make rules for carrying 
out the purposes of this Act. 

(2) Without prejudice to the generality of the foregoing 
power, such rules may — 

(a) prescribe the procedure to be followed on appeals, 

applications for rectification of mistakes, and 
applications for refunds ; 

(b) provide for the adaptation to excess profits tax of 

any of the provisions of the Indian Income-tax 
Act, 1922, which are made applicable to excess 
profits tax by section 21 ; or of any rules made 
under any such provision; 

(c) provide in regard to companies whose business 

consists wholly or mainly in the dealing in or 
holding of investments for the granting of 
exemption or relief from liability to excess 
profits tax of profits derived from investments in 
other companies the profits of which have been 
subjected to excess profits tax in British India ; 

(d) provide for any matter which by, or under, this Act 

is to be prescribed. 

(3) The power to make rules conferred by this section 
shah be exercised in like manner as the power to make rules 
under section 59 of the Indian Income-tax Act, 1922. 


SCHEDULE I. 

[See section 2 {19).] 

Buies for the computation of profits for purposes of Excess- 
Profits Tax. 

1. The profits of a business during the standard period,, 
or during any chargeable accounting period, shall be separate- 
ly computed, and shall, subject to the provisions of thia 
Schedule, be computed on the principles on which the profits, 
of a business are computed for the purposes of income-tax 
under section 10 of the Indian Income-tax Act, 1922: 

Provided 
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Provided that where the profits during any standard period 
tiave already been determined for the purpose of an assess- 
ment under the Indian Income-tax Act, 1922, such profits 
as so determined shall, subject to the adjustments required 
by this Schedule, be taken as the profits during that period 
for the purpose of excess profits tax : 

Provided further that where a standard period or 
chargeable accounting period is not an accounting period, 
the profits or losses of the business during any accounting 
periods wholly or partly included within the standard period 
^or chargeable accounting period shall be so computed as 
aforesaid, and such division and apportionment to specific 
periods of those profits or losses and such aggregation of 
those profits and losses, or any apportioned part thereof 
shall be made as appears necessary to arrive at the profit 
•during the standard period or chargeable accounting period : 
and any such apportionment shall be made in proportion 
to the number of months or fractions of months in the res- 
pective periods unless the Excess Profits Tax Officer, having 
regard to any special circumstances, otherwise directs. 

2. The profits of a business during the standard period 
shall be computed on the same basis and in the same manner 
as the profits of that business are under the Indian Income- 
t/ax Act, 1922, as amended by the Indian Income-tax (Amend- 
ment) Act, 1939, computed for the chargeable accounting 
period, notwithstanding that the Indian Income-tax (Amend- 
ment) Act, 1939, may not have been in force in the standard 
period. 

3. (1) The principle of adding the allowance for depre- 
ciation for any one period to the allowance for depreciation 
Tfor any subsequent period and deeming it to be part of the 
allowance for such subsequent period shall not be followed. 

(2) No allowance shall be made for any loss other than a 
loss sustained in a business to which this Act applies. 

(3) Nothing in this Act shall be construed as permitting 
lihe application, in computing profits for the purposes of the 
•excess profits tax, of the provisions of sub-section (2) of 
^section 24 of the Indian Income-tax Act, 1922. 

4. (2) Income 
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4. (i) Tnoome received from investments shall be included 
in the profits in the cases and to the extent provided in sub- 
rules {2) and (4) of this rule and not otherwise. 

{2) In the case of the business of a building society, or of a 
moneylending business, banking business, insurance business 
ov business consisting wholly or mainly in the dealing in or 
holding of investments, the profits shall include all income 
received from investments, whether or not such income is 
included in the profits charged under section 10 of the Indian 
Income-tax Act, 1922, or is charged under any other section 
of that Act, or has been subjected to deduction of tax at 
source or is free of or exenipt from income-tax. 

(3) Notwithstanding anything contained in sub-rule 
'{2), where the profits of a subsidiary company are under the 
provisions of section 9 to be included in the profits of the 
principal company for the purposes of assessment to excess 
profits tax, dividends from the subsidiary company out of 
•such profits shall not also be included in the profits of the 
principal company. 

(4) In the case of a business which consists wholly or 
partly in the letting out of property on hire, the income from 
the property shall be included in the profits of the business 
whether or not it has been charged to income-tax under 
section 9 of the Indian Income-tax Act, 1922, or under any 
other section of that Act. 

(d) Where the person carrying on a business is the bene- 
ficial owner of any investments, the income from which is 
by virtue of the provisions of this rule not to be taken into 
account in computing the profits of the business, and a de- 
duction would, apart from the provisions of this rule, fall 
to be made in respect of interest on borrowed money, the 
deduction (if any) to be made in respect of that interest 
shall be computed as if the principal of the borrowed money 
were reduced by the value of those investments : 

Provided that where the person carrying on the business 
is not a company, no such reduction shall be deemed to 
be made in the principal of any borrowed money in respect 
of any investments unless the investments are mortgaged, 
•charged or pledged as security for the repayment of that 
money and interest thereon.^ 


5- If 
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5. If at any time after the close of the standard period^ 
any increase in the capital employed in a business has been 
effected by means of a loan from a bank carrying on a hona^ 
fide banking business, or by means of a public issue of de- 
bentures secured on the property of the company, the interest' 
on so much of the loan or debentures as has been utilised in» 
effecting the increase in the capital shall not be deducted in^ 
computing the profits for the purposes of excess profits- 
tax and, notwithstanding the provisions of rule 2 of Schedule 
II, that amount of such loan or debentures shall not be de- 
ducted in arriving at the amount of the capital employed^* 
in the business. 

6. No deduction shall be made on account of liability to- 
pay, or payment of, income-tax, super- tax, or excess profits- 
tax, 

7. (2) In the case of a business carried on, in any account- 
ing period which constitutes or includes a chargeable account- 
ing period, by a company the directors whereof have a con- 
trolling interest therein, — 

(а) if the standard profits of the company are computed 

by reference to the profits during a standard 
period, no deduction shall be allowed in respect 
of directors’ remuneration in excess of the amount 
paid for directors’ remuneration in respect of the- 
standard period or, if the standard period is- 
longer or shorter than the accounting period, ini 
excess of a sum which bears to the sum paid for- 
directors’ remuneration in respect of the standard- 
period the same proportion as the length of the* 
accounting period bears to that of the standard! 
period ; 

(б) ,if the standard profits are not computed by reference- 

to the profits during a standard period, no de- 
duction shall be allowed in respect of directors’ 
remtmeration. 

{2) In this rule the expression directors’ remuneration 
does not include — 

(a) the remuneration of any director who is required 
to devote substantially the whole of his time 
to the service of the company in a managerial or 

technical 
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technical capacity and i s not the beneficial owner 
of, or able, either directly or through the 
medium of other companies or by any other 
indirect means, to control, more than five per 
cent, of the ordinar^’^ share capital of the com- 
pany, or 

ip) the remuneration of any managing agent where such 
remuneration is included in the profits of the 
managing agent business for the purposes of 
excess profits tax. 

8. In the case of a business carried on by a company, 
if the standard profits of the company are computed by 
reference to the profits during a standard period, no deduc- 
tion shall be allowed in respect of remuneration paid to a 
managing agent in excess of the amount which would 
have been payable to that managing agent if the agreement 
in force in the standard period had been in force in the 
•chargeable accounting period, except where such remunera- 
tion is subjected to excess profits tax in the hands of the 
managing agent. 

9. Where the performance of a contract extends beyond 
the accounting period, there shall (unless the Excess Profits 
Tax Officer, owing to any special circumstances, otherwise 
<iirects) be attributed to the accounting period such propor- 
tion. of the entire profits or loss which has resulted, or which 
dt is estimated will result, from the complete performance 
'Of the contract as is properly attributable to the accounting 
period, having regard to the extent to which the contract 
-was performed therein : 

Provided that when any such contract has been com- 
pleted and the profits have been finally ascertained, if the 
aggregate of the amounts attributed to previous accounting 
periods exceeds the profit, as finally ascertained, from the 
complete performance of the contract, an adjustment shall 
*be made to reduce the amounts so attributed to the various 
chargeable accounting periods to the amount of the profits 
as finally ascertained* 

10. In respect of any building erected on or after the 1st 
day of September, 1939, which during any chargeable account- 
ing period has ceased to be required for the purposes of the 
business or has been sold, any amount by which the value of 

the 
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the building at the date when it ceased to be required for the* 
purposes of the business or the price obtained for the build- 
ing, as the case may be, falls short of the written down value 
of the building shall be allowed as a deduction in arriving 
at the profits of that chargeable accounting period, 

SCHEDULE II, 

[See section 2 (.3).] 

Mules for co^npuiing the average amount of capital. 

1. {!) Subject to the provisions of this Schedule, the aver- 
age amount of the capital employed in a business (so far as 
it does not consist of money) shall be taken to be — 

ia) so far as it consists of assets acquired by purchase on 
or after the commencement of the business, the 
price at which those assets were acquired, subject 
to the deductions hereafter specified ; 

(6) so far as it consists of assets being debts due to the 
person carrying on the business, the nominal 
amoiint of those debts, subject to the said de- 
ductions ; 

(c) so far as it consists of any other assets which have 
been acquired otherwise than by purchase as 
aforesaid, the value of the assets when they be- 
came assets of the business, subject to the said 
deductions, 

(2) The price or value of any assets other than a debt shall 
be subject to such deductions for depreciation as are necessary 
to reduce the asset to its written down value and, in the 
case of a debt, the nominal amount of the debt shall be 
subject to any deduction which has been allowed in respect 
thereof for income-tax purposes, 

(3) Where the price of any asset has been satisfied other- 
wise than in cash, the then value of the consideration actually 
given for the asset shall be treated as the price at which the 
asset was acquired. 

2, (J) Any borrowed money and debts shall be deducted, 
and in particular any debt for income-tax or super- tax 
or for excess profits tax in respect of the business sball be 
deducted : 


30 


Provided 



OF 1940] 


Excess Profits Tax 


Provided that any such debt for income-tax or super- 
tax or excess profits tax shall, for the purposes of this 
Schedule, be deemed to have become due — 

(а) in the case of income-tax and super- tax, on the last 

day of the period of time within which the tax 
is payable under section 45 of the Indian Income* 
tax Act, 1922 ; 

(б) in the case of excess profits tax, on the first day after 

the end of the chargeable accounting period in- 
respect of which the tax is assessable notwith- 
standing that the excess profits tax may not have* 
been assessed until after that date. 

(2) Where any debt for the excess profits tax assessable 
in respect of any period is to be deducted under this rule,, 
the amount thereof shall not be reduced as the result of any 
relief to be given in respect of a deficiency of profits occurring 
in any subsequent period, and the amount of any such relief 
shall be treated as having become an asset of the business on 
the first day after the end of the chargeable accounting period 
in which the deficiency occurred. 

3. Any investments the income from which is by virtue* 
of the provisions of the Pirst Schedule not to be taken inta 
account in computing the profits of the business, and any 
moneys not required for the purposes of the business, shall 
be left out of account, but where any investments in the 
beneficial ownership of the person carrying on the business 
are so left out of account, the sum (if any) to be deducted 
under the last preceding rule in respect of borrowed money 
shall be computed as if the principal of the borrowed money 
were reduced by the value of those investments : 

Provided that where the person carrying on the business 
is not a company, no reduction shall be deemed to be- 
made in the principal of any borrowed money in respect of 
any investments unless the investments are mortgaged, 
charged or pledged as security for the repayment of that 
money and the interest thereon. 

4. Notwithstanding anything contained in rule 3, in 
the case of the business of shipping, to which this Act applies^ 
the sale proceeds of any tonnage sold or the amount of 
compensation in respect of loss of ships or the amount of 

accumulation 
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^iceamulation of reserves, whether invested or not, shall b© 
taken into account in computing the average amount of 
capital employed in such business : 

Provided that any income received from investment of 
such funds shall be included in computing profits for purposes 
of the excess profits tax. 

6. Por the purpose of ascertaining the average amount of 
capital employed in a business during any period, the profits 
or losses mad© in that period shall, except so far as the contrary 
is shown, be deemed — 

(а) to have accrued at an even rate throughout the period ; 

and 

(б) to have resulted, as they accrued, in a corresponding 

increase or decrease, as the case may be, in the 
capital employed in the business. 

6. Where, in accordance with the second proviso to section 6 
of this Act, this Act is applicable to part only of a business, 
the capital employed in that part shall be computed separately 
from any other capital of the person carrying on the busi- 
ness, and all references to capital employed in a business shall 
b© construed as references to capital employed in that part 
•of the business only. 


SCHEDULE III. 
iSee section 9 (7).] 

Rules for determining the amourU of capital held hy a company 

through other companies. 

1. Where, in the case of a number of companies, the first 
directly owns ordinary share capital of the second and the 
second directly owns ordinary share capital of the third, then, 
for the purposes of this Schedule, the first shall be deemed 
to own ordinary share capital of the third through the second 
and, if the third directly owns ordinary share capital of a 
fourth, the first shall be deemed to own ordinary share capital 
of the fourth through the second and third, and the second 
shall be deemed to own ordinary share capital of the fourth 
through the third, and so on. 


2. In 
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2. In this Schedule — 

(a) any number of companies of which the first directly 

owns ordinary share capital of the next and the 
next directly owns ordinary share capital of the 
next but one and so on, and, if they are more 
than three, any three or more of them, are re- 
ferred to as a series ; 

(b) in any series — 

(^) that company which owns ordinary share capital 
of another through the remainder is referred to 
as the first owner ; 

(ii) that other company the ordinary share capital 
of which is so owned is refejTed to as the last 
owned company ’’ ; 

(Hi) the remainder, if one only, is referred to as an 
intermediary or, if more than one, is referred 
to as a ** chain of intermediaries ” ; 

(c) a company in a series which directly owns ordinary 

share capital of another com pany in the series 
is referred to as an owner ; 

(d) any two companies in a series of which one owns 

ordinary share capital of the other directly, and 
not through one or more of the other companies 
in the series, are referred to as being directly 
related to one another, 

3. Where every owner in a series owns the whole of the 
ordinary share capital of the company to which it is directly 
related, the first owner shall be deemed to own through the 
intermediary or chain of intermediaries the whole of the 
ordinary share capital of the last owned company, 

4. Where one of the owners in a series owns a fraction of 
the ordinary share capital of the company to which it is direct- 
ly related, and every other owner in the sei ies owns the whole 
of the ordinary share capital of the company to which it is 
directly related, the first owner shall be deemed to own that 
fraction of the ordinary share capital of the last owned com- 
pany through the intermediary or chain of intermediaries. 

5. Where 
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6. WJiere — 

(а) each of two or more of the owners in a series owns a 

fraction, and every other owner in the series owns 
the^whole, of the ordinary share capital of the 
company to which it is directly related ; or 

(б) every owner in a series owns a fraction of the ordinary 

share capital of the company to which it is directly 
related ; 

the first owner shall be deemed to own through the interme- 
diary or chain of intermediaries such fraction of the ordinary 
share capital of the last owned company as results from the 
multiplication of those fractions* 

6. Where the first owner in any series owns a fraction of 
the ordinary share capital of the last owned company in that 
series through the intermediary or chain of intermediaries in 
that series, and also owns another fraction or other fractions 
of the ordinary share capital of the last owned company, 
either— 

(a) directly ; or 

(b) through any intermediary or intermediaries which is 

not a member or are not members of that series ; 
or 

(c) through a chain or chains of intermediaries of which 

one or some or ail are not members of that series ; 

or 

(of) in a case where the series consists of more than three 
companies, through an intermediary or interme- 
diaries which is a member or are members of the 
series, or through a chain or chains of intermedia- 
ries consisting of some but not all of the companies 
of which the chain of intermediaries in the series 
consists ; 

then, lor the purpose of ascertaining the amount of the or- 
dinary share capital of the last owned company owned by the 
first owner, all those fractions shall be aggregated and the 
first owner shall be deemed to own the sum of those fractions. 
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1934. 
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[Passed by the Indian Legislature] 

(Received the assent of the Governor General on the 
6th April, 1940) 


An Act to fix the duty on salt manufactured in, or 
imported by land into, certain parts of British India, to 
vary the rate of excise duty on sugar other than 
khandsari or palmyra sugar leviable under the Sugar 
(Excise Duty) Act, 1934, to vary the rate of the excise 
and customs duty on motor spirit leviable under the 
Motor Spirit (Duties) Act, 1917, and the Indian Tariff 
Act, 1934, to fix maximum rates of postage under 
the Indian Post Office Act, 1898, and to fix rates of 
income-tax and super-tax. 


W HEREAS it is expedient to fix the duty on salt 
manufactured in, or imported by land into, certain 
parts of British India, to vary the rate of excise duty on 
sugar other than khandsari or palmyra sugar, leviable 
under the Sugar (Excise Duty) Act, 1934, to vary the 
rate of the excise duty on motor spirit leviable under 
the Motor Spirit (Duties) Act, 1917, to vary the rate of 
the customs duty on motor spirit leviable under the 
Indian Tariff* Act, 1934, to fix maximum rates of postage 
under the Indian Post Office Act, 1898, and to fix 
rates of income-tax and super-tax ; 

It is hereby enacted as follows : — 


1. (1) This Act may be called the Indian Finance 
Act, 1940. 

(2) It extends to the whole of British India. 


Short title 
and extent. 


2. The provisions of section 7 of the Indian Salt Etottoof 
Act, 1882, shall, in so far as they enable the Central 
Government to impose by rule made imder that 

section 


Frice anna 1 or 
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section a duty on salt manufactured in, or imported 
into, any part of British India, be construed as if, for the 
year beginning on the 1st day of April, 1940, they 
imposed such duty at the rate of one rupee and four 
annas per maund of eighty-two and two-sevenths 
pounds avoirdupois of salt manufactured in, or im- 
ported by land into, any such part, and such duty shall, 
for all the purposes of the said Act, be deemed to have 
been imposed by rule under that section. 

Excise dnty * 3 . Por clause iii) of sub-section {2) of section 3 of the 

Sugar Excise Duty Act, 1934, the following shall be of 1984.. 
substituted, namely : — 

“ {ii) on all other sugar except palmyra sugar at the 
rate — 

(а) of two rupees per cwt. in the case of sugar 

produced on or before the 29th day of 
February, 1940, and either issued out of a 
factory on or after that date or used with- 
in a factory on or after that date in the 
manufacture of any commodity other 
than sugar ; and 

(б) of three rupees per cwt. in the case of sugar 

produced on or after the 1st day of March, 

1940 

Bxcteednty *4. In sub-section {1) of section 3 of the Motor 

Spirit (Duties) Act, 1917, for the words " eight annas ” nof i9ir. 
the words “ twelve annas ’’ shall be substituted, and 
the provisions of section 5 of the Indian Finance (Supple- 
mentary and Extending) Act, 1931, so far as they relate 
to the levy of an additional duty on motor spirit shall 
cease to have effect. 

First Schedule to the Indian Tariff Act, 

«pwt. 1934, in Item No. 27 (6), for the words '' Ten annas per xxxii o 
Imperial gallon in the fourth column, the following 
words shall be substituted, namely ; — 

The rate at which excise duty is for the time being 
leviable on motor spirit 

6, For 

*This section came into effect on the 1st March, 

1940, by virtue of a declaration inserted in the Bill 
under the Provisional Collection of Taxes Act. 1931 
(XVI of 1931). 
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II of 1912, 


XI of 1922. 


XI of 1922. 


6, For the year beginning on the 1st day of April, inland 
1940, the Schedule contained in Schedule I to this Act 

shall be inserted in the Indian Post Office Act, 1898, 
as the First Schedule to that Act. 

7, (1) Subject to the provisions of sub-section (2 ) — mcome-taxand 

snper-tax. 

(а) income-tax for the year beginning on the 1st 

day of April, 1940, shall be charged at 
the rates specified in Part I of Schedule 11 
to the Indian Finance Act, 1939 ; 

(б) rates of super-tax for the year beginning on 

the 1st day of April, 1940, shall, for the 
purposes of section 55 of the Indian Income- 
tax Act, 1922, be the rates specified in Part 
II of Schedule II to the Indian Finance 
Act, 1939 : 

Provided that in the case of an association of persons 
being a Co-operative Society, other than the Sanikatta 
Saltowners* Societ3^ in the Bombay Presidency, for the 
time being registered under the Co-operative Societies 
Act, 1912, or under an Act of the Provincial Legislature 
governing the registration of Co-operative Societies^ 
the rates of super- tax for the year beginning on the 1st 
day of April, 1940, shall be — 

(1) On the first Rs. 25,000 of total 

income .... Nil. 

(2) On the balance of total income One anna 

in the 
rupee. 

(2) In cases to which section 17 of the Indian Income- 
tax Act, 1922, applies, the tax chargeable shall be 
determined in accordance with the provisions of that 
section with reference to the rates imposed by sub- 
section (i). 

(3) For the purpose of this section and of the rates 
of tax imposed by sub-section (I), the expression total 
income means total income as determined for the 
purposes of income-tax or super-tax, as the case may 
be, in accordance with the provisions of the Indian 
Income-tax Act, 1922. 

SCHEDULE L 
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SCHEDULE L 


Schedule to be inserted in the Indian Post OfEioe Act, 1898. 
[See section 6.] 

“ THE FIRST SCHEDULE. 


IsnLAFTD Postage Rates. 

[ /See section 7.] 

Letters. 

For a weight not exceeding one tola . . . . 

For every tola, or fraction thereof, exceeding one tola . 

Postcards. 

Single ......... 

Reply 


Book, Pattern and Sample Packets. 

For the first two and a half tolas or fraction thereof 

For every additional two and a half tolas, or fraction thereof, 
in excess of two and a half tolas ..... 

Registered Newspapers. 

For a weight not exceeding ten tolas ..... 

For a weight exceeding ten tolas and not exceeding twenty 
tolas .......... 

For every twenty tolas, or fraction thereof, exceeding twenty 
tolas .......... 

In the case of more than one copy of the same issue of a regis- 
tered newspaper being carried in the same packet — 

For a weight not exceeding ten tolas .... 

For every additional five tolas, or fraction thereof, in excess 
of ten tolas ........ 

Provided that such packet shall not be delivered at any 
addressee’s residence but shall be given to a recognised 
agent at the post office. 

Parcels. 

For a weight not exceeding forty tolas .... 
For every forty tolas, or fraction thereof, exceeding forty tolas. 


One anna. 

Half an anna. 

Nine pies. 

One and a half 
annas. 

Six pies. 

Three pies. 

Quarter of an 
anna. 

Half an anna. 

Half an anna. 


Half an anna. 

Quarter of an 
anna. 


Four annas. 
Four annas.** 
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[Passed By the Indian Legislatube] 

{Received the assent of the GovemoT General on the 
9th April, T94i0) 

Aa Act further to amend the Factories Act, 193d, for a 
certain purpose. 

W HEREAS it is expedient to make provision for 
regulating labour in certain small factories, and 
for that purpose further to amend the Factories 
XXV of 1934. Act, 1934 ; 

It is hereby enacted as follows : — 

1. This Act may be called the Factories (Amend- short title, 
ment) Act, 1940. 

2. After Chapter V of the Factories Act, 1934 (here- 
inafter referred to as the said Act), the followiag 
Chapter shall be inserted, namely: — 

CHAPTER VA. 

Small Faotoeibs. 

59A. (i) In this Act, unless there is anything 
repugnant in the subject or context, small factory*^ 
means any premises including the precincts thereof 
whereon ten or more but less than twenty workers 
are working or were working on any day of the pre- 
ceding six months, and in any part of which a manu- ■ 
factuxing process is being carried on with the aid of 
power, or is ordinarily so carried on, but does not 
include a mine subject to the operation of the Indian 
IV of 1928 . Mines Act, 1923 • 

Provided that the Provincial Government may, 
by notification in the oflSlcial Gazette, declare any 
premises to be a small factory, notwithstanding that 
less than ten workers are working thereon, if such 
premises would otherwise be a small factory. 

(2) For 


Price anna 1 or IJd. 
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{2) For the purposes of this Chapter an adolescent 
holding a certificate granted under this Act to work 
as an adult shall be deemed to be an adult. 


Certain 
provisions of 
tbis Act to 
apply to 
small factories 
wherein 
child labour 
is employed. | 


59 B. (1) All the provisions of this Act, except clause 
(j) of section 1 2, sections 4, 6, 6 and 7, sub-sections 
(1) and {4) of section 14, sections 15, 21, 22 and 25, 
sub-sections (1), (2) and (3) of section 33 and Chapter 
IV shall apply to, and in relation to, all small factories 
wherein any worker who is not, oris not deemed 
to be, an adult is employed ; and in the provisions 
hereby made so applicable every reference to a factory 
shall be deemed to include, so far as may be, a reference 
to a small factory. 


(2) The aforesaid provisions shall cease to apply 
to a small factory on the expiry of six months from the 
receipt by the Inspector of a notice in writing from 
the occupier that he has ceased to employ therein 
any worker who is not, or is not deemed to be, an 
adult, unless any such worker is employed therein on 
any day of the said six months : 

Provided that if any such worker is thereafter em- 
ployed in the small factory, the said provisions of tbi« 
Aot shall again apply thereto. 


Certain other 

f Tovisionfi of 
aw not 
b»rred. 


69C, The provisions of this Chapter shall be in 
addition to, and not in derogation of, the provisions 
of the Employment of Children Act, 1938.*^ 
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Act No. XVill OF 1940. 

[Passed by the Indian Legislature] 

(Received the assent of the Governor General on the 
9th April, 1940) 

An Act to make certain provisions relating to service W 
European British subjects in the armed forces of, or in 
a civil capacity under, the Crown, 

\ V/HEErEAS it is expedient to make certain provisions 
relating to service by European British subjects 
in the armed forces of, or in a civil capacity under, the 
Crown ; 

It is hereby enacted as follows : — 

1. (i) This Act may be called the National Service f^tent^ind 
(European British Subjects) Act, 1940. 

(2) It extends to the whole of British India, and 
applies also to European British subjects in any part 
of India. 

(3) It shall come into force at once. 

8. In this Act, unless there is anything repugnant UefinitioDs. 
in the subject or context, — 

(а) competent authority ’’ means, with reference 

to any person liable under this Act to be 
called up for enquiry, the Officer Command- 
ing the military district, or Independent Area, 
or Sind Area or Delhi Area, as the case may 
be, in which that person is for the time being 
resident ; 

(б) European British subject ” means any subject 

of His Majesty of European descent in the 
male line born, naturalised or domiciled in 
the British Islands or in any Dominion as 
22 Geo. 6, 4, defined in the Statute of Westminster, 1931, 

or in any Colony except Ceylon ; 

(c) ^‘prescribed'* 

Price anna 1 or Hd, 



National Service (European British [aot Xviii 
Subjects) 

(c) ** prescribed means prescribed by rules made 

under this Act ; 

(d) national service ’’ means service in the 

armed forces of the Crown or in any civilian 
capacity under the Crown, 

oaSed^up^r^^ 3. (1) Every male European British subject for the 
enauiry. time being in India, not being — 

(a) a person in holy orders, or a regular minister 

of any religious denomination, or 

(b) a member of His Majesty’s regular Naval, 

Military or Air Eorces, or a member of any 
Reserve of any such force who is liable under 
his terms of service in such Reserve to be 
called up for service at any time and not 
only on partial or general mobilisation, or 

(c) a servant of the Crown, or 

(d) a person not included in clause (c) who is serv- 

ing in the service of a federal railway or 
an Indian State railway or a minor railway 
as defined in the Government of India Act, 
1935, 

shall be liable under this Act to be called up for enquiry 
into his availability and fitness for national service. 

(2) A person liable to be called up for enquiry under 
this Act shall remain so liable until he has completed 
his fiftieth year and no longer. 

competent authority may, after consulta- 
tion with the National Service Advisory Committee 
constituted under section 5, cause to be served on any 
person, for the time being liable under this Act to be 
caUed up for enquiry, a written notice (hereinafter re- 
ferred to in this Act as a oalling-up notice) stating that 
he is called up for enquiry into his fitness and avail- 
ability for national service and requiring him to present 
himself to such person and at such place and at such 
time (not earlier than the seventh day after the date 
of the service of the notice) as may be specified in the 
notice, and to submit himself to examination by the 
National Service Advisory Committee constituted imder 
section 5. 
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(2) Where a notice under sub-s'ection (1) has been 
duly served on any person, the competent authority may, 
at any time while that person remains liable under this 
Act to be called up for enquiry, cancel the notice and 
cause to be served on him a further notice varying the 
original notice. 

(3) A calling-up notice served on any person shall 
cease to have effect if, before the date on which he is 
thereby required to present himself, he ceases to be 
liable under this Act to be called up for enquiry. 

(4) Such travelling and other allowances as may be 
prescribed shall be paid by the competent authority to 
any person required to present himself in accordance 
with any notice under this section. 

5. (-Z) The Central Government shall constitute for National Ser- 

^ 1- -Ml .. vice Advisory 

such areas and m such places as it thinks fit committees committees, 
(in this Act referred to as National Service Advisory 
Committees) to exercise the functions assigned to such 
committees by this Act. 

(2) Each National Service Advisory Committee 
shall consist of not less than four members of whom 
one shall be an officer of one of His Majesty's Forces 
in India appointed by the competent authority, and the 
others shall be European British subjects, not being 
servants of the Crown, appointed by the Central Gov- 
ernment. 

(3) The Chairman of the Committee shall be 
appointed by the Committee. 

(4) A National Service Advisory Committee shall 
have power to co-opfc as additional members for such 
time or purpose as it thinks fit any persons qualified for 
appointment to the Committee by the Central Govern- 
ment, 

(5) A National Service Advisory? Committee may 
meet at such times and places as it thinks fit and shall 
meet when required to do so by the Central Govern- 
ment or by the competent authority. 

(6) A National Service Advisory Committee shall 
have the powers of a Civil Court for the purpose of 

receiving 
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receiving evidence, administering oaths, enforcing the 
attendance of witnesses, and compelling the discovery 
of documents, and shall be deemed to be a Civil Court 
within the meaning of sections 480 and 482 of the Code 
of Criminal Procedure, 1898. 

{7) A National Service Advisory Committee may 
order any person called up for enquiry under sub- 
section (i) of section 4 to submit himself to be examined 
by a medical officer of the armed forces, and if he 
questions the decision of that officer, to appear before 
a medical board convened under military regulations. 

6. The following shall be the functions of National 
Service Advisory Committees, namely : — 

(a) when consulted by the competent authority, 

to advise that authority on the exercise of 
that authority’s powers under sub-section 
(1) of section 4 ; 

(b) to examine the case of any person ordered 

under section 4 to present himself for en- 
quiry, and to report to the competent 
authority whether such person is available 
(i.e., can be spared without detriment to 
the public interest from his existing em- 
plo 3 rment) and is fit for national service ; 

(c) when consulted by the Central Government, 

to advise the Central Government on any 
matter arising out of this Act which the 
Central Government may refer or is required 
by this Act to refer to the Committee. 

7. {1) When a National Service Advisory Committee 
reports that a person is available and fit for national 
service, the competent authority shall require such 
person to state whether he is or is not willing to under- 
take such service, and such person shall state accord- 
ingly. 

(2) If such person states that he is willing to under- 
take national service the competent authority may 
specify the capacity for which such person is suitable, 

and 


V of 1898. 
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and if lie serves in such capacity such person shall for 
the purposes of section 8 be deemed to be a person who 
has been taken into national service on the advice of a 
National Service Advisory Committee. 

8. It shall be the duty of any employer by whom a Restate- 
person who has been taken into national service on the 
advice of a National Service Advisory Committee, or 
by whom a European British subject who has been 
called out for service in the Reserve of His Majesty ^s 
regular Naval, Military or Air Forces at any 
time after the 2nd day of September, 1939, and 
before the termination of hostilities, or by whom a 
person subject to this Act who with the consent of his 
employers was between the 2nd day of September, 

1939, and the coming into force of this Act granted an 
emergency commission or enlisted in His Majesty’s 
armed forces or accepted for training as a cadet at an 
ofiB.cers’ training school, was employed, to reinstate 
him in his employment at the termination of that 
service, in an occupation and under conditions not less 
favourable to him than those which would have been 
applicable to him had he not been so taken into service 
as aforesaid : 

Provided that if for any reason the reinstatement of 
such person or member is represented by the employer 
to be impracticable, either party may refer the matter 
to a tribunal constituted under section 9 and that 
tribunal shall after consideration pass an order either 
exempting the employer from the provisions of this 
section or requiring him to re-employ such person or 
member on such terms as it thinks suitable, or requiring 
him to pay to such person or member a sum in com- 
pensation for failure to re-employ not exceeding an 
amount equal to six months’ remuneration at the rate 
at which his last remuneration was payable to him by 
the employer ; and if any employer fails to obey the 
order of the tribunal, he shall be punishable with a fine 
which may extend to one thousand rupees ; and the 
Court by which an employer is convicted under this 
section may order him (if he has not already been so 
r^c^uired by the tribunal) to pay the person whom he 

has 
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has failed to re-employ a sum not exceeding an amount 
equal to six months’ remuneration at the rate at which 
his last remuneration was payable to him by the 
employer, and any amount so required by the tribunal 
to be paid or so ordered by the Court to be paid shall be 
recoverable as if it were a jfine imposed by such Court : 

Provided further that in any proceedings under this 
section it shall be a defence for an employer to prove 
that the person formerly employed by him did not apply 
to the employer for reinstatement within a period of two 
months from the termination of the national service 
into which he was taken on the advice of a National 
Service Advisory Committee. 

9. (i) The Central Government shall constitute for 
such areas and in such places as it thinks fit tribunals 
to hear and decide any matters referred to it under the 
proviso to section 8. 

(2) Each tribunal shall consist of three members to 
be nominated by the Central Government, of whom one 
who shall be Chairman of the tribunal shall be a 
member of a Civil Service of the Crown not lower in 
status than a District and Sessions Judge, one shall be 
a military officer not below the rank of Brigadier, and 
one shall be a European British subject, not being a 
servant of the Crown. 

(3) No person serving as a member of a National 
Service Advisory Conamittee constituted under section 
6 shall while so serving be a member of a tribunal. 

(4) A tribunal may meet at such times and places 
as it thinks fit and shall meet when required to do so 
by the competent authority. 

(5) A tribunal shall have the powers of a Civil Court 

for the purposes of receiving evidence, administering 
oaths, enforcing the attendance of witnesses, and com- 
pelling the discovery and production of documents, and 
shall be deemed to be a Civil Court within the meaning 
of sections 480 and 482 of the Code of Criminal Pro- 
cedure, 1898. V of 1898. 


10. (1) Whoever 
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10. (1) Whoever wilfully fails to comply with any penalties and 
notice issued under section 4 or with any order given procedure, 
under sub-section (7) of section 5, or sub-section (2) of 

section 7 shall be punishable with imprisonment which 
may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 

(2) No Court inferior to that of a Presidency Magis- 
trate or a Magistrate of the first class shall try any 
offence under this Act. 

11. Any notice to be served on any person for the 
purposes of this Act may be sent by post addressed to 
that person at his last known address. 

12. (1) The Central Government may, by notifica- 
tion in the oJBficial Gazette, make rules for the purpose 
of giving effect to the provisions of this Act. 

(2) Without prejudice to the generality of the fore- 
going power, the Central Government may make rules 
prescribing the forms of the notices referred to in sub- 
section (2) of section 4, the amount and manner of pay- 
ment of the allowances referred to in sub-section (4) of 
section 4 and the procedure to be followed in references 
to a tribunal under the proviso to section 8. 

13. Nothing in this Act shall apply to any person — xct not to 

apply to cer- 

(а) for the time being confined in a prison or a 

lunatic asylum, or 

(б) who is under the age of eighteen or over the 

age of fifty. 
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ACT No. XIX OF 1940 


CPassei^ by the Indian Le,g-islatube] 

({Received the assent of the Governor General on the 
10th April, 1940) 


XXXV of 
1939. 


XXXV of 
1932. 


Act Act to amend idle Deience o£ India Act, 1939* 

W HEREAS it is expedient to amend tlie Defence of 
India Act, 1939, fo5 the purposes hereinafter 
appearing ; 

It is hereby enacted as follows : — 

1« This Act may be called the Defence of India short title. 
(Amendment)' Act, 1940. 

2., In section 2 of the Defence of India Act, 1939 (here- Amendment of 
mafter referred to as the said Act),, — xxxv^'^^ 

1939. 

(a), in clause (v) of sub-section (2), after the words 
with foreign powers,” the words “ or with 
States in India, or to prejudice the main- 
tenance of peaceful conditions in the tribal 
areas,” shall be inserted ; 
in sub^^ection (5), after the words ‘‘ not being 
the brackets and words (except in the case 
of a Chief Commissioner's Province) ” shall 
be inserted. 

3* In section 18- of the said Act, after the word Amendm>ent 
from> in both- places where it occurs, the words ** or xxxv of* 

* l939 

m respect of ” shall be inserted. 
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ACT No, XX OF 1940. 


Y of 1938. 


f of 1938. 


[Passed by the Indian Legislature] 

(^Received the assent of the Governor General on the 
10th April, 1940) 


An Act further to amend the Insurance Act, 1938. 

W HEREAS it is expedient further to amend the 
Insurance Act, 1938, for the purposes here- 
inafter appearing ; 

It is hereby enacted as follows ; — 

1. This Act may be called the Insurance (Amend- Short title, 
ment) Act, 1940. 

2. To clause (3) of section 2 of the Insurance Act, 

1938 (hereinafter referred to as the said Act), the follow- ^ 
ing words shall be added, namely : — 

and any security issued by the Government of 
an Indian State and specified as an approved 
security for the purposes of this Act by the 
Central Government by notification in the 
official Gazette 

3. In section 3 of the said Act, — Ajaendment of 

(a) in sub-section (I), for the word ‘‘ insurer ”, a^iv ^ 
where it occurs for the jfirst time, the word person ” 
shall be substituted, and to the sub-section the follow- 
ing provis 9 shall be added and shall be deemed always 
to have been added, namely : — 

“ Provided that in the case of an insurer who was 
carrying on any clr 3s of insmrance business 
in British India at the commencement of 
this Act, failure to obtain a certificate of 
registration in accordance with the require- 
ments of this sub-section shall not operate 

to 
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to invalidate any contract of insurance 
entered into by him if before the expiry of 
one month from the commencement of the 
Insurance (Amendment) Act, 1940, he has 
obtained that certificate/^ ; 

(6) in clause (e) of sub-section (2), and in sub- 
section (3), for the words British India the word 
** India shall be substituted ; 

(c) for sub-section (4) the following sub- section shall 
be substituted and shall be deemed always to have been 
substituted, namely : — 

** (4) The Superintendent of Insurance shall cancel 
the registration of an insurer either wholly 
or in so far as it relates to a particular class 
of insurance business, as the case may 
be, — 

(а) if the insurer fails to comply with the provi- 

sions of section 7 or section 98 as to 
deposits, or 

(б) if the insurer is in liquidation or is adjudged 

an insolvent, or 

(c) if the business or a class of the business of 

the insurer has been transferred to any 
person or has been transferred to or 
amalgamated with the business of any 
other insurer, or 

(d) if the whole of the deposit made in respect 

of a class of insurance business has been 
returned to the insurer under section 9.*® ; 


(d) in sub-section (3), for the word, brackets and 
figure sub-section (4) the words, brackets, letter 
and figure ** clause (a) of sub- section (4) ** shall be sub- 
stituted and shall be deemed always to have been sub- 
stituted ; 

(e) after sub-section {5) the following sub-sections 
shall be inserted and shall be deemed always to have 
been inserted, namely : — 

** (5-4) When the Superintendent of Insurance 
cancels any registration under clause (6), 

clause 

a 
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clause (c) or clause (d) of sub- section (4) 
tbe cancellation shall take effect on the date 
on which notice of the order of cancellation 
is served on the insurer. 

(SJB) When a registration is cancelled the insurer 
shall not, after the cancellation has taken 
effect, enter into any new contracts of in- 
surance, but all rights and liabilities in 
respect of contracts of insurance entered 
into by him before such cancellation takes 
effect shall, subject to the provisions of sub- 
section (dD), continue as if the cancellation 
had not taken place. 

(5G) Where a registration is cancelled under 
clause (a) of sub- section (4), the Superin- 
tendent of Insurance may at his discretion 
revive the registration, if the insurer within 
six months from the date on which the 
cancellation took effect makes the deposits 
required by section 7 or section 98, as the 
case may be, and complies with any direc- 
tions which may be given to him by the 
Superintendent of Insurance. 

(5D) Where a registration is cancelled under sub- 
section (4) and the insurer is a company 
incorporated under the Indian Companies 
vn of 1013- ^ct, 1913, or under the Indian Companies 

VI of 18 S 2 . Act, 1882, or under the Indian Companies 

X of 1866 . Act, 1866, or under any Act repealed thereby, 

the Superintendent of Insurance shall, as 
soon as may be after the expiry of six months 
from the date on which the cancellation took 
effect, apply to the Court for an order to 
wind up the insurance company, or to 
wind up the affairs of the company in res- 
pect of a class of insurance business, unless 
the registration of the insurance company 
has been revived under sub- section (SO) or 
an application for winding up the company 
has been already presented to the Court. 
The Court may proceed as if an application 

under- 
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under this sub-section were an application 
under sub-section {2) of section 53, or sub- 
section (i) of section 58, as the case may 
be/’ ; 

(/) in sub-section (d), for the words “ the Act ” the 
words “ this section ” shall be substituted, and for the 
words ** grant the insurer the words register the 
insurer and grant him ** shall be substituted. 

Ameadmeiit of 4* In section 7 of the said Act, — 

Beotlon 7. 

1038 ^ « {a) in sub-section (i), — 

’ (i) for the words “ cash or approved securities 
estimated at the market value of the secu- 
rities on the day of deposit of the amount 
hereafter specified, namely,” ‘ the words 
the amount hereafter specified, either in 
cash or in approved securities estimated at 
the market value of the securities on the day 
of deposit, or partly in cash and partly in 
approved securities so estimated ” shall be 
substituted and shall be deemed always to 
have been substituted ; 

(a) in clause (d), for the words *‘is accident and 
miscellaneous insurance including workmen’s 
compensation and motor car insurance ” the 
following shall be substituted and shall be 
deemed always to have been substituted, 
namely : — 

** is miscellaneous insurance only, that is to say, 
insurance which is not in the opinion of 
the Central Government principally or 
wholly of any kind or kinds included 
in clauses (a), (6), or (c) ” ; 

(m) in clauses (e), (/), (p), {h) and (i), for the word 
includes ” the word ** is ” shall be sub- 
stituted ; 

(iv) the word and ” at the end of clause (i) and 
the whole of clause (j) shall be omitted ; 

(v) the following proviso shall be added to the 
sub-section, namely : — 

Provided that, where the business done or to 
be done is marine insurance only and 

relates 
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relates exolnsiveljr to country craft or its 
cargo or both, the amount to be deposited 
under this sub-section shall be ten thou- 
sand rupees only.*’ ; 

(b) in sub-section (7), for the words ** on the day of 
the first deposit made in compliance with this Act ” 
the words ** as at the date of the commencement of this 
Act ” and for the words in respect of the life insurance 
business of the insurer ’* the words as the instalment 
or as part of the instalment to be made tmder the 
foregoing provisions of this section before the applica- 
tion for registration is made whether any such applica- 
tion is or is not in fact made ” shall be substituted and 
shall be deemed always to have been substituted, res- 
pectively ; 

(c) in sub-section (5), after the words '' to the credit 
of the insurer and shall ” the words “ except to the 
extent, if any, to which the cash has been invested in 
securities under sub-section (9 A) shall be inserted and 
shall be deemed always to have been inserted ; 

(d) for sub-section (9) the following sub-sections 
shall be substituted and shall be deemed always to have 
been substituted, namely : — 

“ (9) The insurer may at any time replace any 
securities deposited by him under this sec- 
tion with the Reserve Ranh of Zndia either 
by cash or by other approved securities or 
partly by cash and partly by other approved 
securities, provided that such cash, or the 
value of such other approved securities 
estimated at the market rates prevailing at 
the time of replacement, or such cash 
together "with such value, as the case may be, 
is not less than the value of the securities 
replaced estimated at the market rates pre- 
vailing when they were deposited. 

(9 A) The Reserve Rank of India shall, if so re- 
quested by the insurer, — 

(a) sell any securities deposited by him with the 
Rank under this section and hold the cash 
realised by such sale as deposit, or 

(6) invest 
6 
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(6) invest in approved, securities specified by the 
insurer the whole or any part of a deposit 
held by it in cash or the whole or any 
part of cash received by it on the sale 
of or on the maturing of securities 
deposited by the insurer, and hold the 
securities in which investment is so made 
as deposit. 

{93) Where sub-section (9A) applies, — 

(a) if the cash realised by the sale of or on the 
maturing of the securities (excluding in 
the former case the interest accrued) falls 
short of the market value of the securitie® 
at the date on which they were deposited 
with the IBank, the insurer shall make good 
the deficiency by a further deposit either 
in cash or in approved securities esti- 
mated at the market value of the secu- 
rities on the day on which they are de- 
posited, or partly in cash and partly in 
approved securities so estimated, within 
a period of two months from the date on 
which the securities matured or were 
sold or where the securities matured or 
were sold before the 21st day of March 
1940, within a period of four months from 
the commencement of the Insurance 
(Amendment) Act, 1940 ; and unless he 
does so the insurer shall be deemed to 
have failed to comply with the require- 
ments of this section as to deposits ; and 

(6) if the cash realised by the sale of or on the 
maturing of the securities (excluding in 
the former case the interest accrued) 
exceeds the market value of the securities 
at the date on which they were deposited 
with the Bank, the Central Government 
may, if satisfied that the full amount 
required to be deposited under sub-section 
(2) is in deposit, direct the Reserve Bank 
to return the excess.^’ ; 
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(e) in sub-section (10), after the words approved 
securities ” the words estimated at the market value 
of the securities on the day of deposit, or partly in cash 
and partly in such securities,” shall be inserted. 

6. In the proviso to sub-section (3) of section 27 of Ameadment of 
the said Act, for the words commencement of this Act iv of * 

Act ” the figures and words “ 30th day of June, 1939,” 
shall be substituted. 

6. In section 28 of the said Act, — Amendmaat of 

sectioa 28 ,f 

(а) in sub-section (1), after the word and figure 
section 27 ” the words and all other particulars 

necessary to establish that the requirements of that 
section have been complied with shall be inserted ; 

(б) in sub-section (2), — 

(i) after the word and figure section 27 ” the 
following shall be inserted, namely : — 

“ or for the purpose of securing the particulars 
necessary to establish that the require- 
ments of that section have been complied 
with ” ; 

(ii) for the words ** and the insurer shall comply 
with all requisitions made by the Superin- 
tendent in that behalf” the following shall 
be substituted, namely : — 

The insurer shall comply wdth any requisition 
made in this behalf by the Superintendent 
of Insurance, and if he fails to do so within 
two months from the receipt of the requisi- 
tion he shall be deemed to have made 
default in complying with the require- 
ments of this section.”. 

7. In section 35 of the said Act, — Ameadment of 

(а) in sub-section (i), after the words ‘‘shall bCActWof" 
transferred to ” the words “ any person or transferred 

to ” shall be inserted and for the words “ insurers con- 
cerned ” the words “ parties concerned ” shall be 
substituted ; 

(б) in sub-section (3), for clauses (6) and (c) the 
following shall be substituted, namely : — 

“ (6) balance-sheets in respect of the insurance 
business of each of the insurers concerned 
in such amalgamation or transfer, prepared 

in 
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in the IForm set forth in Part II of the Pirst 
Schedule and in accordance with the regula- 
tions contained in Part I of that Schedule ; 

(c) actuarial reports and abstracts in respect of the 

life insurance business of each of the 
insurers so concerned, prepared in con* 
formity wdth the requirements of Part II 
of the Fourth and Fifth Schedules and in 
accordance with the regulations contained 
in Part I of the Schedule concerned ; 

(d) a report on the proposed amalgamation or 

transfer, prepared by an independent 
actuary who has never been professionally 
connected with any of the parties concerned 
in the amalgamation or transfer at any 
time in the five years preceding the date on 
which he signs his report ; 

(e) any other reports on which the scheme of 

amalgamation or transfer was founded. 

The balance-sheets, reports and abstracts referred 
to in clauses (&), (c) and (d) shall all be prepared as at 
the date at which the amalgamation or transfer if 
sanctioned by the Court is to take effect, which date 
shall not be more than twelve months before the date on 
which the application to the Court is made under this 
section : 

Provided that if the Central Government so 
directs in the case of any particular insurer there may 
be substituted respectively for the balance-sheet, 
report and abstract referred to in clauses (&) and 
(c) prepared in accordance with this sub-section 
certified copies of the last balance-sheet and last 
report and abstract prepared in accordance with 
sections 11 and 13, if that balance-sheet is prepared as 
at a date not more than twelve months, and that 
report and abstract as at a date not more than five 
years, before the date on which the application to the 
Court is made under this section,’’ 

8. To 

S 
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8. To section 36 of the said Act the foUowinec words Au^ndment of 

^ section Sov 

shall be added, namely: — A^ivof 

lv38« 

and shall make such consequential orders as are 
necessary to give effect to the arrangement # 
including orders as to the disposal of any 
deposit made under section 7 or section 98’^* 

9. In sub-section (3) of section 42 of the said Act,— 

(а) for the words shall expire on the 31st day of 
March in each year the words shall remain in force 
for a period of twelve months only from the date of 
issue shall be substituted ; 

(б) to the sub-section the following provisos shall be 
added, namely : — 

Provided that when any licence is issued or 
renewed within the year beginning on 
the day on which the Insurance (Amend- 
ment) Act, 1940, came into operation, the 
Superintendent of Insurance may specify 
the date, not being earlier than one year nor 
later than two years from the date of issue 
or renewal, on which the licence shall cease 
to be in force : 

** Provided further that the Central Government 
laay, by notification in the ofGlcial Gazette, 
make provision in respect of licences in force 
at the commencement of the Insurance 
(Amendment) Act, 1940, extending the 
period for which they are to remain in force 
by a term of from one to eleven months 

10. For sections 65 and 66 of the said Act the follow* Substitution 

ing sections shall be substituted and shall be deemed for sections 65 
always to have been substituted, namely : — of losi 

' 66. (1) In this Part provident society ” means, definition of 
a person who, or a body of persons (whether corporate swiety**. 
or unincorporate) which, not being an insurer registered 
for the time being under Part H of this Act, carries on 
the business of insuring the payment, on the happening 
of any of the contingencies mentioned in sub-section 
(2), of— 

(a) an annuity of or equivalent to fifty rupees or 
less, payable for an micertain period, or 

(b) a gross 

9 
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(6) a gross sum of five Inmdred rupees or less, 
wlietlier paid or payable in a lump sum or i^^ 
two or more instalments over a certain 
period, 

exclusively in botb cases (a) and {2>) of any profit or 
bonus not being a guaranteed profit or bonus. 

ExplaTiatiori . — [For tbe purposes of tbis sub-section, 
a period is ** certain if its duration is ascertainable in 
advance and ** uncertain if its duration is not so 
ascertainable. 

{2) Tbe contingencies referred to in sub-section (2) 
are tbe following, namely : — 

(a) tbe birtb, marriage or death of any person or tbe 
suirvival by a person of a stated or impiieSL 
age or contingency ; 

(&) failure of issue ; 

(c) tbe occurrence of a social, religious or otber 

ceremonial occasion ; 

(d) loss of or retirement from employment ; 

(c) disablement in consequence of sickness or 
accident , 

(/) tbe necessity of providing for tbe education of a 
dependent ; 

(g) any otber contingency wbicb may be prescribed 
or wbicb may be autborLsed by tbe Pro - 
. vincial Government witb tbe approval of 
tbe Central Government. 

(3) [For tbe purposes of sub-sections (1) and (2) — 

(а) contracts entered into before tbe commence- 

ment of tbis Act sball not be taken into 
account ; 

(б) two or more policies issued to one person sball, 

for tbe purposes of determining wbetber tbe 
limits fixed by sub-section (I) bave or bave 
not been exceeded, be deemed to be one 
policy if tbe contingencies on tbe bappening 
of wbicb tbe sums are payable under tbe 
policies (wbetber tbe contingencies be tbe 

same 
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same or diflE^erent) relate to one person 
only, whether he be the policy-holder or 
some other person. 

(4) Every person or body of persons for the tim© 
being registered as a provident society under the Pro- 
vident Insurance Societies Act, 1912, and every person or 
body of persons for the time being registered as a provi- 
dent society under this Act shall be deemed to be a 
provident society for all the purposes of this Act. 

(5) If any question arises whether any person or 
body of persons is or is not a provident society within 
the meaning of this section, the Superintendent of 
Insurance shall decide the question and his decision 
shall be final. 

66. No provident society shall undertake any form Restrictions on 
of insurance not falling within the limits fixed by sub- SJcietiesl^ 
section (1) of section 65, nor shall any provident society 
be eligible to be registered under section 3.’ 

11. In sub-section (2) of section 73 of the said Act, Amendment oc 
after the brackets and figure (9) the brackets, figures Act iv of' 
and letters {9A), (9B) ” shall be inserted, and after 

the word and figure “ section 8 ’’ the words and figure 
** and of section 9 ” shall be inserted. 

12. In section 84 of the said Act, before the word and Amendment of 

section 84r, 

figure “ section 65 ” the words, brackets and figure of 
“ sub-section (2) of ” shall be inserted. 

IS. In section 85 of the said Act — Amendment of 

(a) m sub-section (3) — Activof 

(^) for the words “ any director or ofl&cer of the 
society ” the words “ any director, manager, 
managing agent, auditor, actuary, oflicer 
or partner of the society shall be substi- 
tuted ; 

(ii) for the words ‘‘ a director or ofl&oer of the society 
is a director or partner ” the following 
words shall be substituted, namely : — 
a director, manager, managing agent, 
actuary, oflEloer or partner of the society 
is a director, manager, managing agent, 
actuary, officer or partner ; 

(b) after 
11 
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(6) after sub-section (3) the follo'wing sub-section 
shall be inserted, namely : — 

“ (3A) Any loan prohibited under sub-section (3), 
made before and outstanding at the com- 
mencement of the Insurance (Amendment) 
Act, 1940, shall be repaid before the 1st 
day of January, 1941, and in case of default 
the director, manager, managing agent, 
auditor, actuary, officer or partner who 
has received the loan or is connected with the 
concern which has received the loan, as 
the case may be, shall cease to hold office 
in or be a partner of the society and shall be 
ineligible to hold office in or be a partner of 
the society until the loan is repaid. ; 

(c) in sub-section (4), for the words ‘‘ or officer ” 
the words ‘‘ manager, managing agent, auditor, actuary, 
officer or partner ’’ shall be substituted. 

14 . After section 106 of the said Act the following 
section shall be inserted, namely : — 

106A. (I) When application is made to the Court 
for the making of any order to which this section applies 
the Court shall, unless the Superintendent of Insurance 
has himself made the application or has been made a 
party thereto, send a copy of the application together 
with intimation of the date fixed for the hearing 
thereof to the Superintendent of Insurance, and shall 
give him an opportunity of being heard. 

(2) The orders to which this section applies are the 
following, namely : — 

(a) an order for the attachment in execution of a 

decree of any deposit made under section 
7 or section 98 ; 

(b) an order under section 9 or section 59 for the 

return of any such deposit ; 

(c) an order under section 36 sanctioning any 

arrangement for the transfer or amalgama- 
tion of life insurance business or any order 
consequential thereon ; 

(d) an order for the winding up of an insurance 

company or a provident society ; 

(e) an 
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(e) an order under section 58 confirming a scheme 
for the partial winding up of an insurance 
company ; 

(/) an order under section 89 reducing the amount 
of the insurance contracts of a provident 
society.*’ 


15. After section 110 of the said Act 
sections shall be inserted, namely ; — 


the foUowmg 

IlOA and HOB 
In Act IV of 
193S. 

110 A. The Superintendent of Insurance may by Delegation of 

powers and 
duties of 
Superintendent 


may 

his powers 


general or special order delegate any of 
or duties under this Act to any person subordinate to of insurance! 
him. The exercise or discharge of any of the powers or 
duties so delegated shall be subject to such restrictions, 
imitations and conditions, if any, as the Superintendent 
of Insurance may impose, and shall be subj ect to his 
control and revision. 


IIOB. Every document which is required by this signature of 
Act or by any rule made thereunder to be signed by ^ 
the Superintendent of Insurance or by any person 
subordinate to him or by any officer authorised by him 
under sub-section (i) of section 42 shall be deemed to be 
properly signed, if it bears a facsimile of the signature of 
such Superintendent, person or officer printed, engrav- 
ed, lithographed or impressed by any other mechanical 
process approved by the Central Government.** 


16. In section 114 of the said Act, — 
(a) in sub-section (2 ), — 


Amendment of 
section 114, 
Act IV of 
1938. 


(i) in clause (h), before the word and figure 
** section 65 ** the words, brackets and 
figure “ sub-section (2) of ** shall be 
inserted; 


(ii) the word and ** at the end of clause (k) shall 
be omitted ; 

(Hi) after clause (1) the following clause shall be 
inserted, namely : — 

** (m) any other matter which is to be or may 
be prescribed .** ; 


(iv) the proviso shall be omitted ; 


(b) sub-section 
13 
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Amendment of 
section 116, 
Act IV of 
1938. 


(b) sub-section (3) shall be re-numbered as sub- 
section (4) and the following shall be inserted as sub- 
section (5), namely : — 

(3) Every rule made under this section shall be 
laid as soon as may be after it is made before 
each of the Chambers of the Central 
Legislature, while it is in session, for 
a total period of one month which may be 
comprised in one session or in two or more 
sessions, and if before the expiry of that 
period, or where the period for which the 
rule is so laid before one Chamber does 
not coincide with that for which it is so 
laid before the other, before the expiry of 
the later of these periods, both Chambers 
agree in making any modification in the rule 
or both Chambers agree that the rule 
should not be made, the rule shall there- 
after have effect only in such modified form 
or be of no effect, as the case may be.’^ 

17. In section 116 of the said Act, — 

(а) for the words, figures and brackets from the 
provisions of section 7 or section 98 relating to deposits 
or from the provisions of sub-section (2) of section 27 
relating to the keeping of assets in India ’’ the words 

from any of the provisions of this Act which may be 
specified in the notification ” shall be substituted ; 

(б) to the section the following proviso shall be 
added, namely : — 

“ Provided that no such notification shall be 
issued unless the Central Government is 
satisfied that insurers constituted, incor- 
porated or domiciled in British India are 
under the law or practice in such State 
.entitled therein to benefits corres- 
ponding to those conferred by the 
notification or to benefits which in the 
opinion of the Central Government are 
at least equivalent thereto/’ 


18. In 
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18. In Form A contained, in Part II of the First 
Schedule to the said Act, in the first column, in the aS; iv of 

1933 

entry ** Accident and Miscellaneous Insurance Business 
Account the words “Accident and shall be omitted. 

Atuondneiit of 

19. In the Third Schedule to the said Act — Third Schedule 

Act IV of 

(a) in Part I, in regulation 2 the words “ accident 1938. 
and ” and the words “ including workmen’s compensa- 
tion and motor car insmance shall be omitted ; 

(b) in Part II,— 

(t) in note (a) appended to Form D, for the 
words “ payable outside India ’’ the words 
“ ordinarily paid outside India ” shall be 
substituted, and the following sentence 
shall be added, namely : — 

“ If any question arises whether any premiums 
are ordinarily paid outside India, the 
Superintendent of Insurance shall decide 
the question and his decision shall be 
final. ” ; 

{ii) in the heading to Form F, the words “ Acci- 
dent and ” and the words “ including 
WorJcmen*8 Compensation and Motor Car 
Insurance Business ” shall be omitted. 
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ACT No. XXI OF 1940 


[Passed by the Indian Legislatube] 

{Received the assent of the Governor General on the 
10th April, 1940) 


XXXII of 
1934, 


XXXII of 
1934. 


An Act further to amend the Indian Tariff Act, 1934. 

W HEBEAS it Js expedient further to amend the 
Indian TariJff Act, 1934, for the purpose here- 
inafter appearing ; 

It is hereby enacted. as follows : — 

1. This Act may be called the Indian Tariff short title. 
(Amendment) Act, 1940, 

2. In the Eirst Schedule to the Indian Tariff Act, Amendment 
1934, in Item No. 13 (1), in the third column the word 
Bevenue ’’ shall be inserted, and in the fourth Act xxxil 
column for the word ** Free the figure and words 1^34. 

3 per cent, od valorem ** shall be substituted- 


Price anna 1 or 
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[Passed by the Indian Lbgislatube] 

{Received the assent of the Governor General on the 
loth Apnl, 1940) 


An Act further to amend the Indian Tariff Act, 1934* 


XXXII of 
1934. 


XXXII of 
1934. 


W BDEREAS it is expedient further to amend the 
Indian Tariff Act, 1934, for the purpose 
hereinafter appearing; 

It is hereby enacted as follows : — 

1. This Act may be called the Indian Tariff (Second Short title# 
Amendment) Act, 1940. 


*2. In the First Schedule to the Indian Tariff Act, Amondmeat 
-QQ. of the First 

1934, — Schedule, 


(«) 

( 6 ) 


in Items Nos. 10 (1), 10 (2) and 11 (1), in ^ 
the last column, for the figure ** 1940 ’’ the 
figure 1941 ” shall he substituted ; 

in Items Nos. 46, 46 (1), 47, 47 (1), 48 and 
48 (4), in the last column, for the figure 
**1940” the figure **1942” shall be substi. 


tuted. 


♦This section came into effect on the 22nd March, 1940, by 
virtue of a declaration inserted in the Bill under the Provi- 
sional Collection of Taxes Act, 1931 (XVI of 1931). 


Price anna 1 or 
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ACT No. XXIII OF 1940. 


[Passed by the Indian Legislature] 

(Received the assent of the Governor General on the 
10th April, 1940) 


An Act to regulate the import, manufacture, distribution 
and sale of drugs. 

W HEREAS it is expedient to regulate the import 
into, and the manufacture, distribution and sale 
in, British India of drugs ; 

And whereas the Legislatures of all the Provinces 
have passed resolutions in terms of section 103 of the 
Government of India Act, 1935, in relation to such of 
the above-mentioned matters and matters ancillary 
thereto as aie enumerated in List II of the Seventh 
Schedule to the said xA.ct ; 

It is hereby enacted as follows ; — 


13 of 1980. 


CHAPTER I. 


iNTRODtrOTOBY. 

1. (!) This Act may be cal’ed the Drugs Act, 1940. 

(2) It extends to the whole of British India, "" SqSS?^**** 
(5) It shall come into force at once ; but Chapter III 
shall take effect only from such date as the Central 
Government may, by notification in the official Gazette, 
appoint in this behalf, and Chapter IV shall take effect 
in a particular Province only from such date as the 
Provincial Government may, by like notification, appoint 
in this behalf. 

2. The provisions of this Act shall be in addition to, 

and not in derogation of, the Dangerous Drugs Act, barred. 
1930, and any other law for the time being in force. 

8. In this Act, unless there is anything repugnant Definitioxis. 
in the subject or context, — 

(a) the Board means the Drugs Technical 
Advisory Board constituted under section 5 ; 

(6) ** drug 
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(b) ‘‘ drug ’’ includes all medicines for internal or 

external use of human beings or animals, 
and all substances intended to be used for 
or in the treatment, mitigation or prevention 
of disease in human beings or animals, other 
than medicines and substances exclusively 
used or prepared for use in accordance 
with the Ayurvedic or Unani systems of 
medicine ; 

(c) “ to import with its grammatical variations 

and cognate expressions, means to bring into 
British India ; 

(d) ** patent or proprietary medicine ” means a 

drug which is a remedy or prescription 
prepared for internal or external use of 
human beings or animals, and which is not 
for the time being recognised by the Perma- 
nent Commission on Biological Standardisa- 
tion of the League of Nations or in the latest 
edition of the British Pharmacopoeia or the 
British Pharmaceutical Codex or any other 
pharmacopoeia authorised in this behalf by 
the Central Government after consultation 
with the Board ; 

(e) ** prescribed ” means prescribed by rules made 

under Chapter II or Chapter III by the 
Central Government, or under Chapter IV 
by the Provincial Grovermnent. 

Any substance specified as poisonous by rule 
made under Chapter HI or Chapter IV shall be deemed 
to be a poisonous substance for the purposes of Chap- 
ter irr or Chapter IV, as the cas^ may be. 


CHAPTER II. 

Thb Bbuos TnoHOTOAn Advisobv Boabb, tele Central 
Dbuos Laboratoby anj> tee Dbijgs Constjmawvb 
OomnTTEE. 

6. {!) The Central Grovemment shall, as soon as may 
be, constitute a Board (to be called the Drugs Tech- 
nical Advisory Board) to advise the Central Grovemment 

and 


€V|>8tance0. 


The moss 
Teolmfcal 
Advieoxy 
Board. 
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and the Provincial Governments on technical 
matters arising ont of the administration of this Act 
and to carry ont the other functions assigned to it by 
this Act. 

(2) The Board shall consist of the folloTring mem- 
bers, namely : — 

(i) the Birector- General, Indian jMedical Service^ 
esc officio^ who shall be CJhairman ; 

(ii) the Director of the Ctentral Drugs Dabora- 
tory, esc officio ; 

(Hi) the Director of the Central Besearch Insti* 
tute, esc officio ; 

(iv) the Director of the Imperial Veterinary 
Research Institute, Muktesar, esc officio ; 

(v) the Chief Chemist, Central Revenues, ear 
offic%o ,* 

(vi) two persons holding the appointment of 
Government Analyst under this Act, to be 
nominated by the Central Government ; 

(vii) one pharmacologist and one pharmaceutical 
chemist to be elected by the Scientific Ad- 
visory Board of the Indian Research Pund 
Association ; 

(viii) tjxree persons to be elected by the Medical 
Council of India, two of whom shall be 
from among teachers of medicine or thera- 
peutics on the staff of a university or college 
in British India providing a course of study 
which qualifies for admission to the examina- 
tion for a degree which is a recognised quali- 
fication under the Indian Medical Council 
Act, 1933, and one shall be a registered 
medical practitioner not being a servant of 
the Crown ; 

(isc) one member of the pharmaceutical profession 
to be nominated by the Central Government ; 

(x) two persons to be elected by the Council of the 
Indian Chemical Society ; 

(sci) one 
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{xi) one person to be elected by the Central Coun- 
cil of the Indian Medical Association and 
one person to be elected by the branches in 
India of the British Medical Association. 

{S) The nominated and elected members of the 
Board shall hold office for three years, but shall be 
eligible for re-nomination and re-election. 

{4) The Board may, subject to the previous approval 
of the Central Government, make by-laws fixing a 
quorum and regulating its own procedure and the con- 
duct of all business to be transacted by it. 

{5) The Board may constitute sub- committees and 
may appoint to such sub- committees for such periods, not 
exceeding three years, as it may decide, or temporarily 
for the consideration of particular matters, persons who 
are not members of the Board. 

(d) The functions of the Board may be exercised 
notwithstanding any vacancy therein. 

(7) The Central Government shall appoint a person 
to be Secretary of the Board and shall provide the 
Board with such clerical and other staff as the Central 
Government considers necessary. 

6. (I) The Central Government shall, as soon as 
ratocy. may be, establish a Central Drugs Daboratory under 

the control of a Director to be appointed by the Central 
Government, to carry out the functions entrusted to 
it by this Act or any rules made under this Chapter : 

Provided that, if the Central Government so pres- 
cribes, the functions of the Central D»'ugs Laboratory in 
respect of any drug or class of drugs s i all be carried out 
at the Central Research Institute, Kasauli, or at any 
other prescribed Laboratory and the functions of the 
Director of the Central Drugs Laboratory in respect of 
such drug or class of drugs shall be exercised by the 
Director of that institute or of that other Laboratory, 
as the case may be. 

(2) The Central Government may, after consultation 
with the Board, make rules prescribing — 

(a) the functions of the Central Drugs Laboratory ; 

(6) the 
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(6) the procedure for the grant of certificates of 
registration under this Act by the said 
Laboratory in respect of patent or pro- 
prietary medicines not having displayed on 
the label or container thereof the trueformulS' 
or list of ingredients contained therein in a 
manner readily intelligible to members of 
the medical profession, the forms of such 
certificates and the fees payable therefor ; 

(c) the procedure for preserving the secrecy of 
the formulae of patent or proprietary 
medicines when disclosed to the said Labo- 
ratory under this Act ; 

{d) the procedure for the submission to the said 
Laboratory under Chapter IV of samples 
of drugs for analysis or test, the forms of 
the Laboratory’s reports thereon and the 
fees payable in respect of such reports ; 

ie) such other matters as may be necessary or 
expedient to enable the said Laboratory 
to carry out its functions ; 

(/) the matters necessary to be prescribed for the 
purppses of the proviso to sub-section (I). 

7. (J) The Central Government may constitute an 
advisory committee to be called ** the Drugs Consul- commtttto. 
tative Committee ’’ to advise the Central Government^ 
the Provincial Governments and the Drugs Technical 
Advisory Board on any matter tending to secure uni- 
formity throughout the Provinces in the administration 
of this Act. 

(2) The Drugs Consultative Committee shall consist 
of two representatives of the Central Government to be 
nominated by that Government and one represent- 
ative of each Provincial Government to be nominated 
by the Provincial Government concerned, 

(3) The Drugs Consultative Committee shall meet 
when required to do so by the Central Government and 
^hall have power to regulate its own procedure. 

CHAPTER III, 
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CHAPTER III. 


lltftndaidB of 

qnaltty. 


Mlsbzanded 

dfuga. 


Impobt of Dbtos. 

8. (I) For the purposes of this Chapter the ex- 
pression standard quality when applied to a drug 
means that the drug complies with the standard set 
out in the Schedule - 

(2) The Central Government, after consultation- 
with the Board and after giving by notification in 
the oj0&cial Gazette not less than three months’ notice 
of its intention so to do, may by a like notification 
add to or otherwise amend the Schedule for the* 
purposes of this Chapter, and thereupon the 
Schedule shall be deemed to be amended accordingly. 

9. For the purposes of this Chapter a drug shall be 
deemed to be misbranded — 

(а) if it is an imitation of, or substitute for, or 

resembles in a manner likely to deceive, 
another drug, or bears upon it or upon 
its label or container the name of another 
drug, unless it is plainly and conspicuously 
marked so as to reveal its true character 
and its lack of identity with such other 
drug ; or 

(б) if it purports to be the product of a place or 

country of which it is npt truly a pro- 
duct ; or 

(c) if it is imported under a name which belongs 

to another drug ; or 

(d) if it is so coloured, coated, powdered or polished 

that damage is concealed, or if it is made- 
to appear of better or greater therapeutic 
value than it really is ; or 

(e) if it is not labelled in the prescribed manner 

or 

(/) if its label or container or anything accom- 
panying the drug bears any statement, 
design or device which makes any false 
claim for the drug or which is false or 
misleading in any particular ; or 

(^) if the label or container bears the name of 
an individual or company purporting to» 

be 
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be the manufacturer or producer of the 
drug, which individual or company is 
fictitious or does not exist, 

10. From such date as may be fixed by the Central 
Government by notification in the official Gazette wrtain 
in this behalf, no person shall import — 

(a) any drug which is not of standard quality ; 

(b) any misbranded drug ; 

(c) any drug for the import of which a licence 

is prescribed, otherwise than under, and 
in accordance with, such licence ; 

(d) any patent or proprietary medicine, unless 

there is displayed in the prescribed manner 
on the label or container thereof either the 
true formula or list of ingredients contained 
in it in a manner readily intelligibie 
to members of the medical profession, or 
the number of the certificate of registration 
granted in the prescribed manner in 
respect of such medicine by the Central 
Drugs Laboratory after being correctly 
informed of the formula of such 
medicine ; 

(e) any drug which by means of any statement, 

design or device accompanying it or by any 
other means, purports or claims to cure 
or mitigate any such disease or ailment, 
or to have any such other effect, as may be 
prescribed ; 

(/) any drug the import of which is prohibited 
by rule made under this Chapter ; 

Provided that nothing in this section shall apply 
to the import, subject to prescribed conditions, of small 
quantities of any drug for the purpose of examination, 
test or analysis or for personal use ; 

Provided further that the Central Government 
may, after consultation with the Board, by notification 
in the official Gazette, permit, subject to any conditions 
specified in the notification, the import of any drug or 
class of drugs not being of standard quality. 

ExpldTiation . — 
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Explanation . — ^The formula or list of iagredients 
mentioned in clause {d) shall be deemed to be true 
and a sufficient compliance with that sub-clause if, 
without disclosing a full and detailed recipe of the 
ingredients, it indicates correctly all potent or poisonous 
substances contained therein together with an approxi- 
mate statement of the composition of the medicine. 


AppUM^ttof 11. (i) The law for the time being in force relating 

sea cmtoms ^ to sea customs and to goods, the import of which is 
and poweirs of o x 

prohibited by section 18 of the Sea Customs Act, 1878, v'liiofisia* 
shall, subject to the provisions of section 13 of this 
Act, apply in respect of drugs the import of which is 
prohibited under this Chapter, and officers of Customs 
and officers empowered under that Act to perform the 
duties imposed thereby on a Customs Collector and 
other officers of Customs, shall have the same powers 
in respect of such drugs as they have for the time being 
in respect of such goods as aforesaid. 

(2) Without prejudice to the provisions of sub- 
section (7), the Customs Collector, or any servant of 
the Crown authorised by the Provincial Government in 
this behalf, may detain any imported package which 
he suspects to contain any drug the import of which is 
prohibited under this Chapter, and shall forthwith 
report such detention to the Director of the Central 
Drugs Laboratory and, if required by him, forward the 
package or samples of any susjjected drug found therein 
to the said Laboratory. 


Oei^al 
Goveimnent 
to make xnlee. 


12. (1) The Central Government may, after con- 
sultation with the Board and after previous publica- 
tion by notification in the official Gazette, make rules 
for tne purpose of giving effect to rhe provisions or this 
Chapter. 


(2) Without prejudice to the generality of the fore- 
going power, such rules may — 

(a) specify the drugs or classes of drugs for the 
import* of which a licence is required, and 
prescribe the form and conditions of such 
licences, the authority empowered to issue 
the same, and the fees payable therefor ; 

(&) prescribe 
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(b) prescribe the metbods of test or analysis to be 

employed in determining whether a drug is 
of standard quality ; 

(c) prescribe, in respect of biological and organo- 

metallic compounds, the units or methods of 
standardisation ; 

{d) specify the diseases or ailments which an im- 
ported drug may not purport or claim to 
cure or mi tigate and such other effects 
which such drug may not purport or claim 
to have ; 

(e) prescribe the conditions subject to which small 
quantities of drugs, the import of which is 
otherwise prohibited under this Chapter, 
may be imported for the purpose of examin- 
ation, test or analysis or for personal use ; 

{/) prescribe the places at which drugs may be 
imported, and prohibit their import at any 
other place ; 

(g) require the date of manufacture and the date 

of expiry of potency to be clearly and 
truly stated on the label or container of 
any specified imported drug or class of such 
drug, and prohibit the import of the said 
drug or class of drug after the expiry of a 
specified period from the date of manufac- 
ture ; 

(h) regulate the submission by importers, and the 

securing, of samples of drugs for examina- 
tion, test or analysis by the Central I>rugs 
Laboratory, and prescribe the fees, if any, 
payable for such examination, test or 
analysis ; 

(t) prescribe the evidence to be supplied, whether 
by accompanying documents or otherwise, 
of tb.e quality of drugs sought to be im* 
ported, the procedure of officers of Customs 
in dealing wdth such evidence, and the 
manner of storage at places of import of 
drugs detained pending admission ; 

(J) provide 
11 
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(i) provide for the exemption, conditionally or" 
otherwise, from all or any of the provisions- 
of this Chapter and the rules made there- 
under of drugs imported for the purpose only 
of transport through, and export from,. 
British India ; 

(k) prescribe the conditions to be observed in the* 
packing in bottles, packages or other con- 
tainers of imported drugs ; 

(Z) regulate the mode of labelling drugs imported’ 
for sale in packages, and prescribe the matters 
which shall or shall not be included in such 
labels ; 

(m) prescribe the maximum proportion of any 
poisonous substance which may be added 
to or contained in any imported drug,, 
prohibit the import of any drug in which 
that proportion is exceeded, and specify 
substances which shall be deemed to be* 
poisonous for the purposes of this Chapter 
and the rules made thereunder ; 

(n) require that the accepted scientific name of 

any specified drug shall be displayed in the 
prescribed manner on the label or wrapper 
of any imported patent or proprietary medi- 
cine containing such drug ; 

(o) provide for the exemption, conditionally or 

otherwise, from all or any of the provisions 
of this Chapter or the rules made thereunder 
of any specified drug or class of drugs. 

13. (i) Whoever contravenes any of the provisions 
of this Chapter or of any rule made thereunder shall, 
in addition to any penalty to which he may be liable 
under the provision of section 11, be punishable with 
imprisonment which may extend to one year, or with 
fine which may extend to five hundred rupees, or with 
both. 

{2) Whoever, having been convicted under sub- 
section (I), is again convicted under that sub-section 

shalL 
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shall, in addition to any penalty as aforesaid, be punish- 
able with imprisonment which may extend to two years, 
or with fine which may extend to one thousand rupees# 
or with both. 

14. Where any offence punishable under section 13 Oonfitositoxi* 
has been committed, the consignment of the drug in 
■respect of which the offence has been committed shall 
be liable to confiscation. 

16. No Court inferior to that of a Presidency Magis. Juiisdicttan. 
-trate or of a Magistrate of the first class shall try an 
offence punishable under section 13. 


CHAPTER IV. 

MANrrFA.oTXj»B, Sale anb Distbibution of Dbuos. 

16. (1) For the purposes of this Chapter the expres* standatdA of 
-sion ** standard quality when applied to a drug means 

that the drug complies with the standard set out in 
iihe Schedule. 

(2) The Provincial Government, after consultation 
with the Board and after giving by notification in the 
ofS.cial Gazette not less than three months’ notice of 
its intention so to do, may by a like notification add 
to or otherwise amend the Schedule for the purposes 
of this Chapter, and thereupon the Schedule shall 
he deemed to be amended accordingly. 

17. For the purposes of this Chapter a drug shall be Misbranded 

'deemed to be misbranded — drags. 

(a) if it is an imitation of, or substitute for, or 
resembles in a manner likely to deceive# 
another drug, or bears upon it or upon its 
label or container the name of another drug^ 
unless it is plainly and conspicuously marked 
so as to reveal its true character and its 
lack of identity with such other drug ; or 

4b) if it purports to be the product of a place or 
country of which it is not truly a product ; 
or 

4c) if it is sold, or offered or exposed for sale, 
xmder a name which belongs to another drug ; 
or 


(d) if 
13 
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(d) if it is so coloured, coated, powdered or polished 

that damage is concealed, or if it is made 
to appear of better or greater therapeutie 
value than it really is ; or 

(e) if it is not labelled in the prescribed manner ; or 
{/) if its label or container or anything accompany* 

ing the drug bears any statement, design 
or device which makes any false claim 
for the drug or which is false or mis- 
leading in any particular ; or 
(g) if the label or container bears the name of an 
individual or company purporting to be 
the manufacturer or producer of the drug, 
which individual or company is fictitious or 
does not exist. 

18. From such date as may be fixed by the 
Provincial Government by notification in the official 
Gazette in this behalf, no person shall himself or by 
any other person on his behalf — 

(a) manufacture for sale, or sell, or stock or 
exhibit for sale, or distribute — 

(i) any drug which is not of standard quality ; 
(ii) any misbranded drug ; 

(Hi) any patent or proprietary medicine, unless 
there is displayed in the prescribed manner 
on the label or container thereof either 
the true formula or list of ingredients 
contained in it in a manner readily in- 
telligible to members of the medical 
profession, or the number of the certi- 
ficate of registration granted, in the manner 
prescribed by the Central Government, 
in respect of such medicine by the Central 
Drugs Laboratory after being correctly 
informed of the formula of such medicine ; 
(iv) any drug which by means of any state- 
ment, design or device accompanying it 
or by any other means, purports or claims 
to cure or mitigate any such disease or 
ailment, or to have any such other eflfect 
as may be prescribed ; 


14 


(v) any 



Drugs 


OF 1940] 

(v) any drag, in contravention of any of tlie pro- 
visions of this Chapter or any rale made 
thereunder ; 

(b) sell, or stock or exhibit for sale, or distri- 

bute any drag which has been imported or 
manufactured in contravention of any of 
the provisions of this Act or any rule made 
thereunder ; 

(c) manufacture for sale, or sell, or stock or 

exhibit for sale, or distribute any drag,^ 
except under, and in accordance with 
the conditions of, a licence issued for such 
purpose under this Chapter : 

Provided that nothing in this section shall apply 
to the manufacture, subject to prescribed conditions, 
of small quantities of any drug for the purpose of exa- 
mination, test or analysis : 

Provided further that the Provincial Government 
may, after consultation with the Board, by notification 
in the oj6B.cial Gazette, permit, subject to any conditions 
specified in the notification, the manufacture for sale, 
sale or distribution of any drug or class of drugs not 
being of standard quality. 

MxplanaMoTi , — ^The formiila or list of ingredients 
mentioned in sub-clause (iii) of clause (a) shall be 
deemed to be true and a sufficient compliance with that 
sub -clause if, without disclosing a full and detailed 
recipe of the ingredients, it indicates correctly all the * 
potent or poisonous substances contained therein to- 
gether with an approximate statement of the composi- 
tion of the medicine. 

19. (1) Save as hereinafter provided in this section, pieas. 
it shall be no defence in a prosecution under this Chap- 
ter to prove merely that the accused was ignorant 
of the nature, substance or quality of the drug in respect 
of which the offence has been committed or of the 
circumstances of its manufacture or import, or that a 
purchaser, having bought only for the purpose of test 
or analysis, has not been prejudiced by the sale. 

(2) Por 
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(2) For the piirposes of section 18 a drug shall not 
be deemed to be misbranded or to be below standard 
^quality only by reason of the fact that — 

(а) there has been added thereto some innocnons 

substance or ingredient because the same is 
required for the manufacture or preparation 
of the drug as an article of commerce in a 
state fit for carriage or consumption, and 
not to increase the bulk, weight or measure 
of the drug or to conceal its inferior quality 
or other defects ; or 

(б) in the process of manufacture, preparation or 

conveyance some extraneous substance has 
unavoidably become intermixed with it : 
provided that this clause shall not apply in 
relation to any sale or distribution of the 
drug occurring after the vendor or distribu- 
tor became aware of such intermixture. 


(3) A person, not being the manufacturer of a drug 
or his agent for the distribution thereof, shall not be 
liable for a contravention of section 18 if he proves — 

(а) that he did not know, and could not with reason- 

able diligence have ascertained, that the drug 
in any way contravened the provisions of 
that section, and that the drug while in his 
possession remained in the same state as 
when he acquired it ; or 

(б) that he acquired the drug from a person resi* 

dent in British India under a written war- 
ranty in the prescribed form and signed by 
such person that the drug does not in any 
way contravene the provisions of section 18, 
and that the drug while in his possession re- 
mained in the same state as when he acquired 
it : 


Provided that a defence under clause (b) shall be 
topen to a person only — 

(i) if he has, within seven days of the service on 
him of the summons, sent to the Inspector 
a copy of the warranty with a written notice 
stating that he intends to rely upon it and 

giving 
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giving the name and address of the 
warrantor, and 

(ii) if he proves that he has, within the same 
period, sent written notice of such intention 
to the said warrantor. 

20. The Provincial Government majr, by notifica. 
tion in the oJBdoial Gazette, appoint such persons as it 
thinks fit, having the prescribed qualifications, to be 
Government Analysts for such areas and in respect of 
such drugs or classes of drugs as may be specified in the 
notification ; 

Provided that a servant of the Crown serving under 
the Central Government or another Provincial Govern- 
ment shall not be so appointed without the previous 
consent of the Government under which he is serving. 

21. (1) The Provincial Government may, by noti- inspectors, 
fication in the official Gazette, appoint such persons as 

it thinks fit, having the prescribed qualifications, to be 
Inspectors for the purposes of this Chapter within such 
local limits as it may assign to them respectively : 

Provided that no person who has any financial 
interest in the manufactum, import or sale of drugs shall 
be appointed to be an Inspector under this sub-section. 

(2) Every Inspector shall be deemed to be a public 
XLV of I860 within the meaning of the Indian Penal Code, 

and shall be officially subordinate to such authority 
as the Provincial Government may specify in this 
behalfi 

22. Sub j ect to the provisions of section. 23 and of any powers of 
rules made by the Provincial Government in this behalf, 

an Inspector may, within the local limits for which he is 
appointed, — 

{a) inspect any premises wherein any drug is being 
manufactured and in the ease of sera, vac- 
cines and any other drug prescribed in this 
behalf the plant and process of manufacture 
and the means employed for standardising 
and testing the drug ; 

(b) take samples of any drug which is being manu- 
factured, or being sold or is stocked or 
exhibited for sale, or is being distributed ; 

(c) where 
17 
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(c) where he has reason to believe that any drug 

which is being manufactured for sale^ or be- 
ing sold or is stocked or exhibited for sale, 
or is being distributed, contravenes any of 
fche provisions of section 18, order in writing 
bhe person, in whose possession such drug 
may be, not to dispose of any stock of such 
drug for a specified period not exceeding 
ten days, or, unless the alleged con- 
travention is such that the defect may be 
removed by the possessor of the drug, seize 
the stock of such drug : 

Provided that the Inspector shall not take any 
action under this clause unless he has 
reported the facts to the District Magistrate 
or the Chief Presidency Magistrate and has 
been authorized by such Magistrate to take 
such action ; 

(d) for any of the aforesaid purposes enter at all 

reasonable times, with such assistants, if any, 
as he considers necessary, any premises 
wherein any drug is being manufactured, or 
being sold or is stocked or exhibited for sale, 
or is kept for distribution ; 

(e) exercise such other powers as may be necessary 

for carrying out the purposes of this Chapter 
or any rules made thereunder. 

23* (1) Where an Inspector takes any sample of a 
drug under this Chapter, he shall tender the fair price 
thereof and may require a written acknowledgment 
therefor. 

(2) Where the price tendered under sub-section (1) 
is refused, or where the Inspector seizes the stock of 
any drug under clause (c) of section 22, he shall tender 
a receipt therefor in the prescribed form, 

(3) Where an Inspector takes a sample of a drug 
for the purpose of test or analysis, he shall intimate 
such purpose in writing in the prescribed form to the 
person from whom he takes it and, in the presence of 
such person unless he wilfully absents himself, shall 
divide the sample into four portions and ejffectively 

seal 
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seal and suitably mark the same and permit such 
person to add his own seal and mark to all or any of 
the portions so sealed and marked : 

JProvided that where the sample is taken from pre- 
mises whereon the drug is being manufactured, it 
shall be necessary to divide the sample into three 
portions only : 

Provided further that where the drug is made up 
in containers of small volume, instead of dividing a 
sample as aforesaid, the Inspector may, and if the drug 
be such that it is likely to deteriorate or be other^^se 
damaged by exposure shall, take three or four, as the 
case may be, of the said containers after suitably mark- 
ing the same and, where necessary, sealing them. 

(4) The Inspector shall restore one portion of a 
sample so divided or one container, as the ease may be, 
to the person from whom he takes it, and shall retain 
the remainder and dispose of the same as follows : — 

{i) one portion or container he shall forthwith 
send to the Government Analyst for test 
or analysis ; 

(jii) the second he shall produce to the Court 
before which proceedings, if any, are in- 
stituted in respect of the drug ; and 

{Hi) the third, where taken, he shall send to the 
warrantor, if any, named under the proviso 
to sub-section (3) of section 19. 

(•5) Where an Inspector takes any action under 
clause (c) of section 22, — 

(<x) he shall use all despatch in ascertaining whether 
or not the drug contravenes any of the pro- 
visions of section 18 and, if it is aacertained 
that the drug does not so contravene, 
forthwith revoke the order passed under 
the said clause or, as the case may be, take 
such action as may be necessary for the 
return of the stock seized ; 

(6) if he seizes the stock of the drug, he shall as 
soon as may be inform a Magistrate and 
take his orders as to the custody thereof ; 

(c) without 

i9 
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(c) without prejudice to the institution of any 
prosecution, if the alleged contravention 
be such that the defect may be remedied 
by the possessor of the drug, he shall, 
on being satisfied that the defect has 
been so remedied, forthwith revoke his 
^ order under the said clause. 


Persons bound 
to disclose 
place where 
drugs are 
manufactured 
or kept. 


Reports of 
Government 
Analysts. 


24. Every person for the time being in charge of 
any premises whereon any drug is being manufactured 
or is kept for sale or distribution shall, on being required 
by an Inspector so to do, be legally bound to disclose 
to the Inspector the place where the drug is being 
manufactured or is kept, as the case may be. 

26. (J) The Government Analyst to whom a sample 
of any drug has been submitted for test or analysis 
under sub-section (4) of section 23, shall deliver to the 
Inspector submitting it a signed report in triplicate 
in the prescribed form, 

(2) The Inspector on receipt thereof shall deliver 
one copy of the report to the person from whom the 
sample was taken and another copy to the warrantor, 
if any, named under the proviso to sub-section (3) of 
section 19, and shall retain the third copy for use in 
any prosecution in respect of the sample. 

(3) Any document purporting to be a report signed by 
a Government Analyst under this Chapter shall be evi- 
dence of the facts stated therein, and such evidence shall 
be conclusive unless the person from whom the sample 
was taken or the said warrantor has, within twenty- 
eight days of the receipt of a copy of the report, notified 
in writing the Inspector or the Court before which 
any proceedings in respect of the sample are pending 
that he intends to adduce evidence in controversion of 
the report. 

(4) Unless the sample has already been tested or 
analysed in the Central Drugs Laboratory, where a 
person has under sub-section (3) notified his intention 
of adducing evidence in controversion of a Govern- 
ment Analyst's report, the Court may, of its own motion 
or in its discretion at the request either of the complain- 
ant or the accused, cause the sample of the drug 

produced 
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produced before the Magistrate under sub-section (4) of 
section 23 to be sent for test or analysis to the said 
Laboratory, which shall make the test or analysis 
and report in writing signed by, or under the authority 
of, the Director of the Central Drugs Laboratory th® 
result thereof, and such report shall be conclusive 
evidence of the facts stated therein. 

(5) The cost of a test or analysis made by the Central 
Drugs Laboratory under sub-section (4) shall be paid 
by the complainant or accused as the Court shall direct. 

26. Any person shall, on application in the pres- 
oribed manner and on payment of the prescribed fee> to 
be entitled to submit for test or analysis to a Govern- 
ment Analyst any drug purchased by him and to receive 

a report of such test or analysis signed by the Govern- 
ment Analyst. 

27. Whoever himself or by any other person on hi® 
behalf manufactures for sale, sells, stocks or exhibits of^lrugs'in 
for sale, or distributes any drug in contravention of any Sf 

of the provisions of this Chapter or any rule made 
thereunder shall be punishable with imprisonment 
which may extend to one year, or with fine which may 
extend to five hundred rupees, or with both. 

28. (1) Whoever, in respect of any drug sold by penalties for 
him whether as principal or agent, gives to the pur. wZwfnty^or 
chaser a false warranty that the drug does not in any warranty, 
way contravene the provisions of section 18 shall, unless 

he proves that when he gave the warranty he had good 
reason to believe the same to be true, be punishable 
with imprisonment which may extend to one year, or 
with fine which may extend to five hundred rupees, or 
with both. 

(2) Whoever applies or permits to be applied to any 
drug sold, or stocked or exhibited for sale, by him, 
whether on the container or label or in any other 
manner, a warranty given in respect of any other drug, 
shall be punishable with imprisonment which may 
extend to one year, or with fine which may extend to 
five hundred rupees, or with both. 

29. Whoever 
21 
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29. Whoever uses any report of a test or analysis 
made by the Central Drugs Laboratory or by a Gov- 
ernment Analyst, or any extract from such report, for 
the purpose of advertising any drug, shall be punishable 
with fine which may extend to five hundred rupees. 

30. Whoever, having been convicted of any offence 
under section 27 or section 28 or section 29, is again 
convicted of an offence under the same section 
shall be punishable with imprisonment which may 
extend to two years, or with fine which may extend to 
one thousand rupees, or with both. 

81. Where any person has been convicted under 
this Chapter for contravening any such provision of 
this Chapter or any rule made thereunder as may be 
specified by rule made in this behalf, the stock of the 
drug in respect of w'hich the contravention has been 
made shall be liable to confiscation. 

32. (1) ISTo prosecution under this Chapter shall be 
instituted except by an Inspector. 

(2) No Court inferior to that of a Presidency Magis- 
trate or of a Magistrate of the fiLrst class shall try an 
offence punishable under this Chapter. 

(5) Nothing contained in this Chapter shall be 
deemed to prevent any person from being prosecuted 
under any other law for any act or omission which 
constitutes an offence against this Chapter. 

33. (2) The Provincial Government may, after 
consultation with the Board and after previous publica- 
tion by notification in the official Gazette, make rules 
for the purpose of giving effect to the provisions of this 
Chapter. 

(2) Without prejudice to the generality of the fore- 
going power, such rules may — 

(а) provide for the establishment of laboratories 

for testing and analysing drugs ; 

(б) prescribe the qualifications and duties of Gov- 

ernment Analysts and the qualifications of 
Inspectors ; 

(c) prescribe the methods of test or analysis to be 
employed in determining whether a drug is 
of standard quality ; 
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(d) prescribe, in respect of biological and organo. 
metallic compounds, the units or metliods of 
standardisation ; 

(c) prescribe the forms of licences for the manu- 
facture for sale, for tlie sale and for tbe 
distribution of drugs or any specified drug 
or class of drugs, tbe form of application for 
sucb licences, tbe conditions subject to 
wbicb sucb licences may be issued, tbe 
authority empowered to issue tbe same and 
tbe fees payable tberefor ; 

(/) specify the diseases or ailments wbicb a drug 
may not purport or claim to cure or mitigate 
and sucb other effects which a drug may not 
purport or claim to have ; 

(g) prescribe the conditions subject to which small 
quantities of drugs may be manufactured 
for the purpose of examination, test or 
analysis ; 

(A) require the date of manufacture and the date 
of expiry of potency to be clearly and truly 
stated on tbe label or container of any speci- 
fied drug or class of drugs, and prohibit tbe 
sale, stocking or exhibition for sale, or distri- 
bution of tbe said drug or class of drugs after 
the expiry of a specified period from tbe date 
of manufacture or after the expiry of tbe 
date of potency ; 

(i) prescribe tbe conditions to be observed in tbe 

packing in bottles, packages and other con- 
tainers of drugs, and prohibit tbe sale, 
stocking or exhibition for sale, or distribu- 
tion of drugs packed in contravention of 
sucb conditions ; 

(j) regulate tbe mode of labelling packed drugs, 

and prescribe tbe matters wbicb shall or 
shall not be included in sucb labels ; 

(k) prescribe tbe maximum proportion of any 
poisonous substance wbicb may be added to 
or contained in any drug, prohibit tbe manu- 
facture, sale or stocking or exhibition for 

sale, 
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sale, or distribution of any drug in which 
that proportion is exceeded, and specify 
substances which shall be deemed to be 
poisonous for the purposes of this Chapter 
and the rules made thereunder ; 

(Z) require that the accepted scientific name of any 
specified drug shall be displayed in the 
prescribed manner on the label or wrapper 
of any patent or proprietary medicine con- 
taining such drug ; 

(m) prescribe the form of warranty referred to in 

sub-section (2) of section 19 ; 

(n) regulate the powers and duties of Inspectors ; 

(o) prescribe the forms of report to be given by 

Government Analysts, and the manner of 
application for test or analysis under 
section 26 and the fees payable there- 
for ; 

(p) specify the offences against this Chapter or 

* any rule made thereunder in relation to 
which the stock of the drug shall be liable 
to confiscation under section 31 ; 

{g) provide for the exemption, conditionally or 
otherwise, from all or any of the provisions 
of this Chapter or the rules made there- 
under of any specified drug or class of 
drugs. 

Protection to 34. No suit, proseoution or other legal proceeding 
SSd6?ti5B*^* shall lie against any person for anything which is in 
Chapter. good faith done or intended to be done under this 
Chapter. 


THE SCHEDULE. 
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THE SCHEDULE!. 

{See sections 8 and 16'.> 

Stamdcbrda to he complied 'with hy imported drugs a/nd 
hy drugs TYuxThufcuctured for sale, sold, stocJced or 
eocjhibit^ for sale, or distributed. 


Class of drug. 


Standard to be complied witb. 


1 . Patent or proprietary 
medicmes. 


Tbe formula or list of ingredients 
displayed in the prescribed 
manner on the label or con- 
tainer, or the formula disclosed 
to the Central Drugs Laboratory, 
as the case may be. 


2 . Substances commonly 
known as vaccines, 
sera, toxins, toxoids, 
antitoxins, and anti- 
gens and biological 
products of such 
nature. 


The standards maintained at the 
I^ational Institute for ISkCedical 
H-esearch, London, and such 
further standards of strength, 
quality and purity as may be 
prescribed'. 


3 . Vitamins, hormones 
and analogous pro- 
ducts* 


The standards maintained at the 
ITational Institute for Medical 
Research, London, and such 
further standards of strength,, 
quality and purity as may be 
prescribed. 


4 :. Other drugs 


The standards of identity, purity 
and strength specified in 
the latest edition of the 
British Pharmacopoeia or the 
British Pharmaceutical Codex 
or any other prescribed pharma- 
copoeia, or adopted by the 
Permanent Commissi on on Bio- 
logical Standardisation of the 
League of Nations. 


L66 LD— 2S.S-.40 — 5,0C0. 
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ACT No. XXIV OF 1940. 


[Passed by the Indian Legislature] 

{Received the assent of the Governor General on the 
10th Aprils 1940) 


An Act further to aneni the Indian Ktines Act» 192 3. 

W HEREAS it is expedient further to amend the 
Indian Mines Act, 1923, for the purposes herein- 
after appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Indian Mines (Amend- short title, 
ment) Act, 1940. 

2. In clause (a) of sub-section (f ) of section 10 Amendment of 
of the Indian Mines Act, 1923 (hereinafter referred to as A^*ivof*i923. 
the said Act), for the words the Government ** the 
words ** the Crown ’’ shall be substituted. 

3* In sub-section (lA) of section 19 of the said Act-^ Amendment oi 

BOOtlOll Avf 

(a) the brackets and letter (a) ” at the beginning, 
and the word or ’’ at the end of clause 
(a) shall be omitted ; and 

(6) clause (&) shall be omitted. 

4. In section 29 of the said Act, after clause (A?) Amendment of 
the following clause shall be inserted, namely: — Act^v^*i923. 

“ {Jch) for prohibiting the employment in a mine 
either as manager or in any other specified 
capacity of any persons except persons paid 
by the owner of the mine and directly 
answerable to the owner or manager of the 
mine ; 


Price anna 1 or lid. 




ACT No. XXV OF 1940 


XXX of 1084 • 


XXXof 10S4. 


IV of 1871, 


[Passed by the Indian Legislatuee] 
{Received the assent of the Governor General on the 
10th April, 1940) 


An Act further to amend the Petroleum Act, 1934. 


W HEREAS it is expedient further to amend the 
Petroleum Act, 1934, for the purposes hereinafter 
appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Petroleum (Amend- short title, 
ment) Act, 1940. 


8. In section 9 of the Petroleum Act, 1934 (herein* 
after referred to as the said Act), — 

(a) to sub-seotioii (1) the following proviso shall 

be added, namely : — 

“ Provided further that the total quantity 
of dangerous petroleum which may be stored 
without a licence under clause (b) shall not 
exceed twenty gallons, notwithstanding that 
such owner may possess other motor con- 
veyances or engines.’^ ; 

(b) in sub- section (£), after the word, brackets and 

letter clause (6) ’’ the words, brackets and 
figure “ of sub-section (1) shall be insert- 
ed. 


3. In section 28 of the said Act, — 

(a) in sub-section (1), after the word ‘‘ shall ” 
. following shall be inserted, namely : — 


Amendment 
Of section 28, 
Act XXX of 
tne 1934. 


“ unless section 8 of the Coroners Act, 1871, is 
applicable to the circumstances ’’ ; 

(b) in sub-section (3), for the words “ this section ” 

the word, brackets and figure sub-section 
(2) ” shall be substituted ; 

(c) in sub-section (4), after the words ‘*in pur- 

suance of this section ** the words, brackets 
and figure ** and of any inquiry held by a 
coroner in a case to which sub-section (2) 
refers ” and after the words ** the Central 
Government ” the words “ the Chief Ins- 
pectorj^'of [Explosives in'[India** shall be 
inserted. 

Price anna 1 or l^d. 


aipn ^L66I,D— 21-6-4(^4,000 




ACT No. XXVI OF 1940. 


IV of 1930. 


IV 011939. 


, [Passed by the Indian Legislatdee] 

(Beceivei the assent of the Governor General on the 
10th April, 19i0) 


An Act farther to amend the Motor Vehicles Act, 1939. 

W HEREAS it is expedient further to amend the 
Motor Vehicles Act, 1939, for the purpose 
hereinafter appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Motor Vehicles Short title. 
(Amendment) Act, 1940. 

2. In section 48 of the Motor Vehicles Act, 1939, — Ajii«ndn»nt of 

Beotion 48^ 

(a) for clauses (a) and (&) the following clause shall i 93 sj^ 
be substituted, namely: — 

“ (a) limit the number of stage carriages or stage 
carriages of any specified type for which 
stage carriage permits may be granted 
in the region or in any specified area or 
on any specified route within the 
region ; ” ; 

(6) clauses (c), (d) and (e) shall be re-lettered as 
clauses (6), (c) and (d), respectiyely ; 

(c) in clause (d) as so re-lettered, after sub-clause 
{ii) the following sub-clause shall be inserted, 
namely : — 

“ {iia) that the stage carriage or stage car- 
riages shall be used only on specified 
routes or in a specified area ; 


Price anna 1 or l^d. 
GIPD—L66LD— 20.6-40-^10,000. 




ACT No. XXVII OF 1 940 


Vm Of 1878. 
XIX of 1824. 


[Passed by the Indian Legislatubb.] 

{Received the assent of the Governor General on the 
16ih Apnl, 1940.) 


An Act to make better financial provision for the 
Imperial Council of Agricultural Research. 

W HEREAS it is expedient to make better financial 
provision for the carrying out by the Imperial 
Council of Agricultural Research of the objects for 
which it is established as set forth in the Memorandum 
of Association of that body, and for this purpose to 
impose on certain articles a cess by way of customs duty 
on export, the proceeds of which shall be paid to the 
said Council ; 

It is hereby enacted as follows : — 

1. (i) This Act may be called the Agricultural 
Produce Cess Act, 1940. 

(2) It extends to the whole of British India. 

2. In this Act, unless there is anything repugnant neflnitiomi. 
in the subject or context, — 

(a) ** Collector ’’ means a Customs-collector as 
defined in clause (c) of section 3 of the Sea 
Customs Act, 1878, or a Collector of land 
Customs as defined in clause (c) of section 2 
of the Land Customs Act, 1924, as the case 
may be, and 

(&) Council ” means the Imperial Council of 
Agricultural Research. 

3. (1) A customs duty at the rate of one-half of one imposition of 
per cent, ad valorem shall be levied on all articles in- 
cluded in the Schedule which are exported from 
British India : 

Provided 


Price anna 1 or lid. 


i 



Agricultural 'Produce Cess, [act xxvii 


Provided that the said duty shall not be levied on 
articles proved to the satisfaction of the Collector not 
to have been produced in India. 

(2) The Central Government may, by notification in 
the official Gazette, fix for the purposes of levying the 
said duty tariff values of any articles included 
in the Schedule, and may alter any tariff values for the 
time being in force. 

exclude^ 4. The Central Government may, after previous 

articles from consultation with the Council, by notification in the 
official Gazette, direct that any article specified in the 
Schedule shall cease to be subject to the duty imposed 
by section 3, and thereupon, so long as the notification 
remains in force, that article shall be deemed not to be 
included in the Schedule. 


Refund of, and 6 . The Central Board of Be venue may make rules 
providing, on such conditions as may be specified in the 
rules, for — 

(a) the refund of duty levied where articles are 

exported by land and subsequently imported 
into India, and 

(b) the export by land, without payment of the 

duty, of articles which are subsequently to 
be imported into India. 


Payment of 
oess to 
OpuncJl and 
expenditure 
of ce&s by 
CoimcU. 


Standing 

Finance 

Ck>inmittee. 


6, (1) The proceeds of the duty levied under this 
Act reduced by the cosr of collection as determined by 
the Central Govei'nment shall be paid to the Council. 

(2) The amount so due shall be paid by the Central 
Government to the Council at intervals of not more 
thap six months. 

(3) The expenditure of the money so paid to the 
Council shall be subject to such limitations as may 
be imposed by rules made in this behalf by the Central 
Government. 

7. (1) The Council shall constitute a Standing 
Finance Committee, of which one member shall be 
chosen from among the representatives of the Central 
Xiegislature on the governing body of the Council, and 
one member shall be an officer appointed by the 
Central Government, 
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(2) Subject 



OT 1940,] Agricultural Produce Cess. 


(2) Subject to the provisions of sub-section (i), the 
constitution, functions and procedure of the Standing 
Finance Committee shall be regulated in such manner 
as the Council may with the previous approval of the 
Central Government determine. 

8. The Council shall in accordance with the rules deserve fund, 
made in this behalf by the Central Government create 

and maintain a reserve fund. 

9. (1) The Central Government may, after consul- Power of 

tation with the Council, by notification in the official Government 

to make rules 

Gazette, make rules to carry out the purposes of this 
Act. 

(2) In particular and without prejudice to the 
generality of the foregoing power, the Central Govern- 
ment may make rules regulating the expenditure of 
the money paid to the Council under section 6 and 
providing for the creation, maintenance and manage- 
ment of the reserve fund referred to in section 8. 

(3) All rules made under this Act shall be laid 
before both Chambers of the Central Legislature as 
soon as may be after they are made. 


THE SCHEDULE. 

(See section 3.) 

1. Bones. 

2. Beistles. 

3. Buttes. 

4. Cebeals, other than Rice and Wheat. 

5. Drugs. 

6. Fibre for brushes. 

7. Fish. 

8. Fruits. 

9. Ghee. 

10. Hides, raw. 

11. Manures. 

12. OlEOAKES. 

13. PUIiSES. 

14. Seeds. 

3 



A^griculturdl ^Produce Cess. [act xxvii of 

14- Seeds. 

15- SKi 2 <rs, raw. 

16. Seioes. 

17. Tobacco, laiimaniifacfcured . 

18. Veoetabees. 

19. WSEAT. 

20. Wheat FEoxna. 

21. WooE, raw. 


1940 .] 


OrFD — E100EI>— 14-6-40 — 4,000. 



ACT No. XXVm OF 1940 


VII of 1903. 


GIPD- 


[Passed by the Indian LEaiSLATURE.] 

(Received the assent of the Governor General on 
the 27th November, 1940,) 


An Act further to amend the Indian Works of 
Defence Act, 1903. 

W HEREAS it is expedient further to amend the 
Indian Works of Defence Act, 1903, for the 
purpose hereinafter appearing- ; 

It is hereby enacted as follows : — 

1. This Act may be called the Indian Works of Short title* 
Defence (Amendment) Act, 1940, 

2. In section 7 of the Indian Works of Defence Act, Amendment 

1903, — of section 7, 

(a) in sub-clause (i) of clause (6), for the words 1903 . 
preceding the first proviso the following words 
shall be substituted, namely : — 

‘‘no building, wall, bank or other construction 
of permanent materials above the ground 
shall be maintained otherwise than with 
the written approval of the General Officer 
Commanding the District and on such condi- 
tions as he may prescribe, and no such build- 
ing, wall, bank or other construction shall 
be erected ; ; 

(6) in the proviso to clause (c), after the word 
“ prescribe the following words shall be 
inserted, namely: — 

a building or other construction on the surface 
may be maintained and 


Price anna 1 or l^d, 
.L468 LI)-~161-41~ 4,000. 




ACT No. XXIX or 1940. 

[Passed by the Indian Legislatubb.] 

(Received the assent of the Oovemor General on 
the 27th November, 1940,) 


An Act further to amend the Indian Navy 
(Discipline) Act, 1934, for certain purposes. 

W HEREAS it is expedient further to amend the 
Indian Navy (Discipline) Act, 1934, for the 
purposes hereinafter appearing ; 

It is hereby enacted as follows : — 

1, This Act may be called the Indian Navy (Disci- 
pline) Amendment Act, 1940. 

2. In the Naval Discipline Act as set out in the 
of Pirst Schedule to the Indian Navy (Discipline) Act, 
1934,— 

(a) to the first paragraph of section 45 the following 
shall be added, namely : — 

“ or, except in the case of an offence punishable 
under the said section 302 or 377, with such 
other punishment as is hereinafter men- 
tioned ” ; 

and 

(6) in section 55, for the words “ corporal 
punishment shall be deemed equal in degree 
to imprisonment, and” the following shaD 
be substituted, namely : — > 

transportation shall be deemed equal in degree 
to penal servitude, and corporal punishment 
shall be deemed equal in degree to im- 
prisonment and 


Price anna 1 or lid, 
GIFD— L459 LD— 16 1-41-4,000. 


Short title. 


Amendment ot 
Eirst Schedule 
to Act XXXI V 
of 1934. 




ACT No. XXX OF 1940. 


[Passed by the Indian Legislatdeb.] 

(Becewed the assent^ of the Governor General on' 
the 27th November, 1940.) 


An Act further to amend the Indian Navy 
(Biscipline) Act 1934. 

W HEREAS it is expedient further to amend the 

Indian Navy (Discipline) Act, 1934, for the 

1984. purpose hereinafter appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Indian Navy (Dis- 
cipline) Second Amendment Act, 1940. shoittme. 

2. In sub-section (1) of section 90C of the Naval Amendment of 
Discipline Act as set forth in the Eirst Schedule to the 
xxMv of Indian Navy (Discipline) Act, 1934, after the words of 
■ “ self-governing Dominion ”, wherever they occur, the 

words “ or Burma ” shall be inserted. 


Price anna 1 or l^d. 
GiPiJ— Ii460 LD— 16 1-41— -4,000. 




ACT No. XXXI OF 1940 


[Passed by the Indian PiEGIslature.] 

(Received the assent of the Gowrnor General on 
the 27th November, 1940,) 


An Act further to amend the Cantonments 

•Act^ 


VJ^HEPEAS it is expedient further to amend the 
^ Vy Cantonments Act, 1924, for the purposes here- 
inafter appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Cantonments (Amend- Short title* 
ment) Act, 1940. 


2. Eor clause (i) of sub-section (2) of section 27 of 

the Cantonments Act, 1924 (hereinafter referred to as Act n of * 
the said Act), the following clause shall be substituted, 
namely : — 

'' (i) is not either a British subject or a subject of 
an Indian State, or 

3. In section 32 of the said Act, after the words 
‘‘meeting of the Board ” the words “ or of any com- iiofi»24! 
mittee of the Board ” shall be inserted. 


4 . In section 34 of the said Act, — 

(a) in clause (a) of sub-section (1), for the words# 
brackets and figures “or in sub-section (2) 
of section 28 the words and figures or in 
section 28 ’’ shall be substituted ; 


Amendment of 
section 34. 

Act II of 1924. 


(6) after sub-section (2) the following sub-section 
shall be inserted, namely : — 

“ (2A) The Central Government may, on receipt 
of a report from the Officer Commanding the 
station, through the Officer Commanding- 
in-Chief, the Command, remove from a Board 
any military officer nominated a member of 
the Board who is, in the opinion of the 
Officer Commanding the station, unable to 
discharge his duties as member of the 
Board and has failed to resign his office.^* 
Price anna 1 or l^d. 



tection^ir^ 5. In sub-section (I) of section 36 of the said 

Act IT of'i924, after the word, brackets and figure sub-section 


the words, brackets, figure and letter or under 
section {2 A) ” shall be inserted. 


Act, 
( 1 ) - 
sub- 


Amendment of 6. In clause (6) of seotion 186 of the said Act, for the 
Suet II of 1924. words in any specified area or areas the words in 
the cantonment or any part thereof’’ shall be substi- 
tuted. 


^Slon^lsf ^ section 188 of the said Act, for the word 

Act II of 1924. « building ” the word ** structure shall be substituted. 

Amendment of g. In Schedule V to the said Act, the entry relating 
Act II of 1*924. to section 137 shall be omitted. 


OTPD- L461LP-- 16.1-41^4,500. 



ACT No. XXXII OP 1940. 


[Passed by the Indian Legislature.] 

(Received the assent of the Governor General on 
the 27th November, 1940.) 


An Act to repeal certain enactments and to 
amend certain other enactments. 

HEREAS it is expedient that the enactments specified 
in the First Schedule, which are spent or have 
otherwise become unnecessary, or have ceased to be in force 
otherwise than by expressed specific repeal, should be 
expressly and specifically repealed ; 

And whereas it is expedient that certain amendments 
should be made in the enactments specified in the Second 
Schedtde ; 

It is hereby enacted as follows : — 

1. This Act may be called the Repealing and Amending short title. 
Act, 1940. 

2. The enactments specified in the First Schedule 

hereby repealed to the extent mentioned in the fourth column eSaotoents. 
thereof. 

3. The enactments specified in the Second Schedule are 
hereby amended to the extent and in the manner mentioned 
in the fourth column thereof. 

4. The repeal by this Act of any enactment shall not Savings, 
afiect any Act or il^gulation in which such enactment has 
been applied, incorporated or referred to ; 

and this Act shall not affect the validity, invalidity* 
effect or consequences of anything already done or suffer^ 
or any right, title, obligation or liability already acquired, 
accrued or incurred, or any remedy or proceeding in respect 
thereof, or any release or discharge of or from any debt, 
penalty, obligation, liability, claim or demand or any indem- 
nity already granted, or the proof of any past act or thing ; 

nor shall this Act affect any principle or rule of law, or 
established jurisdiction, form or course of pleading, practice 
or procedure, or existing usage, custom, privilege, restriction, 
exemption, office or appointment, notwithstanding that the 
same respectively may have been ii^any manner affirmed, 
recognised or derived/jby, in or fromfany enactment hereby 
repealed ; 

nor shall the repeal by this Act of any enactment revive 
or restore any jurisdiction, office, custom, liability, right, 
title, privilege, restriction^ exemption, usage, practice, 
procedure or other matter or thing^^not now existing or in 
force. 


Price anna 1 or l^d. 



2 


THE FmST SCHEDULE. 

Repeals. 

(See section 2.) 


Year. 

No. 

Short title. 

Extent of repeal. 

1 

2 

3 

4 



Acts of the Governor General in i 

Council, 

1S36 

XX . 

The Batwaras Act, 1836 . 

\ The whole in any areas where 
not already specifically re- 
pealed. 

1837 

XXVII . 

The Bombay Salt Works Act, 
1837. 

The whole in any areas where 
not already specifically re- 
pealed. 

1R38 

XI . 

The Bengal Ameens Act, 1838 . 

The whole in any areas where 
not already specifically re- 
pealed. 

1838 

XVIII 

The Bombay Sureties Act, 1838 

The whole. 

1848 

XVIII 

The Nawab of Surat Act, 1848 

The whole in any areas where 
not already specifically re- 
pealed. 

1868 

xxxvn . 

The Nawab of Carnatic Act, 
1868. 

The whole. 

1859 

XIV 

The Summary Dispossession 
Act, 1869. 

The whole in any areas where 
not already specifically re- 
pealed. 

1868 

XIII 

The King of Oudh’s Act, 1868 . 

The whole. 

1873 

XVII 

The Nawab Nazim’s Debts Act, 
1873. 

The whole. 

1895 

XX . 

.®{C-King Thebaw’s Act, 1896 . 

The whole. 



Acts of the Indian Legislature, 

1931 

I 

The Punjab Criminal Procedure 
Amendment (Supplementary) 
Act, 1931. 

The whole. 

1931 

XIV. 

The Salt (Additional Import 
Duty) Act, 1931. 

The whole. 

1933 

XXIV 

The Indian Tea Control Act, 
1933. 

The whole. 

1933 

XVII 

The Indian Wireless Telegraphy 
Act, 1933. 

Section 9, and in section 10 (2) 
the word “and” at the end 
of clause (v) and the whole of 
clause (vi). 

1936 

11 . 

The Salt Additional Import 
Duty (Extending) Act, 1936. 

The whole. 





Year. 

No. 

1 . Short title. 

Extent of repeal. 

1 

2 

3 1 

4 



Acta of the Indian Legialature — contd. 

1936 

VI . 

The Cochin Port Act, 1936 

The whole. 

1936 

VII . 

The Indian Aircraft (Amend- 
ment) Act, 1936. 

The whole. 

1936 

VIII 

The Factories (Amendment) 
Act, 1936. 

The whole. 

1936 

IX . 

The Indian Lac Cess (Amend- 
ment) Act, 1936. 

The whole. 

1936 

X . 

The Indian Tariff (Amendment) 
Act, 1936. 

The whole. 

1936 

XI . 

The Indian Mines (Amendment) 
Act, 1936. 

The whole. 

1936 

XII , 

The Indian Tariff (Second 
Amendment) Act, 1936. • 

The whole. 

1936 

XIII 

The Indian Tea Cess (Amend- 
ment) Act, 1936. 

The whole. 

1936 

XV . 

The Indian Rubber Control 
(Amendment) Act, 1936. 

The whole. 

1936 

XVII 

The Indian Tea Control (Amend- 
ment) Act, 1936. 

The whole. 

1936 

XIX 

The General Clauses (Amend- 
1 ment) Act, 1936. 

The whole. 

1936 

XX . 

The Chittagong Port (Amend- 
ment) Act, 1936. 

The whole. 

1936 

XXI 

The Code of Civil Procedure 
(Amendment) Act, 1936. 

The whole. 

1936 

XXIV 

The Cantonments (Amendment) 
Act, 1936. 

The whole. 


1936 


Act of the Governor General, 


The Indian Finance Act, 1936 


In the long title and preamble, 
the words and figures “to fix 
the duty on salt manufactured 
in, or imported by land into, 
certain parts of British India, 
to fix maximum rates of 
postage xmder the Indian Post 
Of&ce Act, 1898, and ”, 


Sections 2 and 3 and Schedule 1. 
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Year. 

No. 

Short title. 

Extent of repeal* 

1 

2 

3 

4 



Act of the Governor of Bombay in GoutmU. 

1867 

1 VI . 

The Bombay City Sanitary Re- 
gulation Act, 1867. 

So much of the Act as relates to 
any matter included in the 
Federal Legislative- List. 


Regidationa made hy the Qommor General in OouncU* 


1936 

VIII 

The Andaman and Nicobar 
Islands Land-tenure (Amend- 
ment) Regulation, 1936. 

The whole. 

1936 

IX . 

The Sind Laws (Amendment) 
Regulation, 1936. 

The whole. 

1936 

X . 

The Sind Laws (Second Amend- 
ment) Regulation. 1936. 

The whole. 

1939 

XI . 

The Orissa Laws (Amendment) 
Regulation, 1936. 

The whole. 

1936 

XV . 

The Briti^ Baluchistan Laws 
(Amendment) Regulation, 

1936. 

The whole. 


THE SECOND SCHEDULE. 
Amendments. , 

{8ee section 3.) 


Year, 

1 

No, 

2 

Short title. 

3 

Amendments. 

4 



Acts of the Governor General in Gouncil, 

1897 

X . 

The General Clauses Act, 1897 

1 

For clause (27b) of section 3 the 
following clause shall be sub- 
stituted, namely : — 

“ (27b) ‘ Indian State * shall 
mean any territory, not 
being part of British India, 
which His Majesty recog- 
nises as being such a State 
whether described as a 
State, an Estate, a Jagir 
or otherwise ; 

1908 

XVI 

Indian Registration Act, 

1908. 

In section 29 (1). for the words 
and figures “ other than a 
document referred to in sec- 
tion 28, and a copy of a decree 
or order ” the words and figures 
“ not being a document re- 
ferred to in section 28 or a 
copy of a decree or order ” 
shall be substituted. 










Year. 


No. 


Short title 
3 


Amendments. 


1 2 


4 


Acis of the Governor General in Goundl — eontd. 


1910 

1913 

1913 


IX , 

The Indian Electricity Act, 


. 1910. 

III 

The Administrator GeneraPs Act, 


1913. 

VII . 

The Indian Companies Act, 


1913. 


In section 62 the word “ Indian 
shall be omitted. 

In section 33, for the word 
‘‘ presidency ” the word “ divi- 
sion ** shall be substituted* 

In sub-sections (1) and (5) of 
section 152 the word “ Indian ” 
shall be omitted. 

In sub-section (d) of section 20 80* 
for the words and figures 
“ TnHifln Arbitration Act, 
1899 ’* the words and figures 
Arbitration Act, 1940 ** 
shall be substituted. 


Aota of the Indian LegialcUure. 


1922 IVIII 


1923 VI . 


1923 XIV. 

1924 11 . 


1937 


VI . 


The Delhi University Act, 1922 


The Cantonments (House- Accom- 
modation) Act, 1923. 


The Indian .Cotton Cess Act, 
1923, 


The Cantonments Act, 1924 


The Arbitration (Protocol and 
Convention) Act, 1937. 


I In sub-section (2) of section 46, 
for the figures “ 1897 ’* the" 
figures “ 1926 ** shall be sub- 
stituted. 

In sub-section (S) of section 36, 
for the word Authority” 

the word “Board” shall be 
substituted. 

In clause (Ja) of section 4 the 
words “ in agricultural 

matters ” shall be omitted. 

In sub-section (6) of section 73, 
for the words “ every transfer 
on devolution ** the ; words 
“ every transfer or devolu- 
tion ” shall be substituted. 

In clause (a) of sub-section (2) 
of section 254, for the words 
on any one of them ” the 
words “ to any one of them ” 
shall be substituted. 

In section 3, for the words and 
figures “ Indian Arbitration 
Act, 1899 ” the words and 
figures “ Arbitration Act, 
1940 ” shall be substituted. 


Acts of the GerUral Legislature. 


1937 

XVIII . 

The Hindu Women’s Bights to 
Property Act, 1937. 

In sub-section (2) of section 1, 
the words ‘‘including British 
Baluchistan and the Sonthal 
Parganas but excluding 

Burma ” shall be omitted. 

1937 

XIX 

The Arya Marriage Validation 
Act, 1937. 

In sub-section (2) of section 1, 
the words including British 
Baluchistan and the Sonthal 
Parganas ” shall be omitted. 
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Year. 

No. 

Short title. 

Amendments. 

1 

2 

3 

4 


1913 


II 


Begtdation made by the Governor General in OouncU, 

la Schedule I, for the item- 


The British Baluchistan Laws 
Regulation, 1913. 


1934 


BeguUition made by the Governor General^ 


‘1934 


XXXIV 

The 


Indian 


Tariff 


Act, 


1932. 


Section 

6 

only.” 


the following item shall be sub- 
stituted, namely : — 


XXXII 

The 


Indian 


TarifE 


Act, 


1934. 


Section 

5 

only.” 


1939 

VI . 

The British Baluchistan Orimi- 

In clause (c) of section 3, 

, for the 



nal and Civil J ustice and Laws 
Extension Regulation, 1939. 

item— 

- 





“ 1934 

XXXIV 

The 

Indian 

Tariff 

Section 

5 

only.*' 







Act, 

1932. 
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ACT No XXXm OF 1940 


[Passed by the Indian Legislature.] 

{Received the assent of the Governor General on 
the 27th November, 1940.) 


An Act further to amend the Indian Registra- 
tion Act, 1908, for certain purposes. 

W HEREAS it is expedient further to amend the 
Indian Registration Act, 1908, for the purposes 
hereinafter appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Indian Registration short title. 
(Amendment) Act, 1940. 

2. In section 18 of the Indian Registration Act, 

XVI of 1908 . iQQ $ (hereinafter referred to as the said Act), after 

clause (c) the following clause shall be inserted, ^ ' 

namely : — 

“ (cc) instruments transferring or assigning any 
decree or order of a Court or any award 
when such decree or order or award purports 
or operates to create, declare, assign, limit 
or extinguish, whether in present or in 
future, any right, title or interest, whether 
vested or contingent, of a value less than 
one hundred rupees, to or in immoveable 
property ; 

8. In section 28 of the said Act, — AmeDdment of 

, Boction 28, 

(a) for the word, brackets and letter “ and (d) ’ Actxvi of 
the words, brackets, letters and figures 
‘‘ , (d) and (e), section 17, sub^seotion (1), in 
so far as such document affects immoveable 
property , ” shall be substituted ; and 

(&) for the word, brackets and letter ** and (c) ” 
the word, brackets and letters “ , (c) and 
(cc) shall be substituted. 


Price anna 1 or 
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ACT No. XXXIV OP 1940 


[Passed by the Indian Legislature.] 

{Received the assent of the Governor General on 
the 27th November^ 194i0.) 


An Act further to amend the Code of Civil 
Procedure, 1908. 

VP/ HERE AS it is expedient further to amend the 

V of 1908 . ^ Code of Civil Procedure, 1908, for the purposes 

hereinafter appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Code of Civil Procedure short title. 
(Amendment) Act, 1940. 

2. (1) In section 29 of the Code of Civil Procedure, Amendment of 

V ot ms. 1908 (hereinafter referred to as the said Code), — A^t v’of^os 

(a) in the paragraph preceding the proviso — 

(i) after the word ‘‘ Summonses ’’ the words 
and other processes shall be inserted ; 

(n) for the words ** had been ’’ the words “ were 
summonses shall be substituted ; and 

(5) in the proviso — 

(i) after the word summonses ” the words 
“ or processes ’’ shall be inserted ; 

(ii) for the words “ by whose Courts a summons 
is ” the words ** of the Province in which 
such summonses or processes are shall 
be substituted ; 

{in) for the words ** Courts of the Province 
the words “ such Courts ” shall be substi- 
tuted. 

{2) The substitution made in the said Code by sub- 
clause {Hi) of clause (6) of sub-section (i) and the sub- 
stitution so made by sub- clause {ii) of the said clause 
with the omission of the words “ or processes ” shall 
be deemed to have taken effect on the 1st day of 
April, 1937. 

3. In clause (6) of sub-section {2) of section 48 of 
the said Code, for the figures and words ** 180 of the v ^ 

Second Schedule to the Indian Limitation Act, 1877 ” 
the figures and words ** 183 of the First Schedule to the 
Indian Limitation Act, 1908 ” shall be substituted. 

Price anna^l or lid. 
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ACT No. XXXV OF 1940 


[Passed by the Indian Legislature.] 

(Received the assent of the Governor General on 
the 27th November, 1940.) 


An Act further to amend the Code of Criminal 
Procedure, 1898. 

W hereas it is expedient further to amend the 
Code of Criminal Procedure, 1898, for the 
purpose hereinafter appearing ; 

It is hereby enacted as follows : — 

1. (1) This Act may be called the Code of Criminal short title and 
Procedure (Amendment) Act, 1940. 

(2) It shall come into force on such date as the 
Central Government may, by notification in the official 
Gazette, appoint in this behalf. 

2. After sub-section {2) of section 503 of the Code 
voi 189 ?, Criminal Procedure, 1898 (hereinafter referred to asVomIs/ * 
the said Act), the following sub-section shall be inserted, 
namely : — 

(2A) When the witness resides in British Burma, 
the commission may be issued to any District 
Magistrate or Magistrate of the first class 
within the local limits of whose jurisdiction 
in British Burma such witness resides. ” 

3. After section 508 of the said Act the following insertion of 
section shall be inserted, namely : — SosA^fn^Actv 

of 1898. 

“ 608A. The provisions of sub-section (.3) of section Application of 
503, sub-sections (I) and (lA) of section 604 
and so much of sections 506 and 507 as Burma 
relates to the execution of a commission 
and its return by the Magistrate or officer 
to whom the commission is directed shall 
apply in respect of commissions issued by a 
Magistrate or Court in British Burma under 
the law in force in British Burma relating to 
commissions for the examination of witnesses, 
as they apply to commissions issued under 
section 603 or section 606.” 


Price anna 1 or l\d. 
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Act So. XlXVi OF 1940. 


VII Of 1918. 


Vllof 1918. 


[Passed by the Indian Legislature.] 

[Received the assent of the Governor General on 
the 27th November^ 1940.) 


An Act further to amend the Indian Com- 
panies Act, 1913. 

W HEREAS it is expedient further^ to amend the 
Indian Companies Act, 1913, for the purpose 
hereinafter appearing; 

It is hereby enacted as follows : — 

1. (I) This Act may be called the Indian Companies short title and 
(Amendment) Act, 1940. commencement 

(2) It shall come into force on such date as the Central 
Government may, by notification in the official Gazette, 
appoint. 

2. After section 244A of the Indian Companies Act, 

1913, the following section shall be inserted, namely : — 244 B in Act 

VII of 1913> 

244B. (I) Where any company is being wound up, YMdeTo^a.M 
if the liquidator has in his hands or under his control undtetributed 
any money of the company representing unclaimed 
dividends payable to any creditor or undistributed assets 
refundable to any contributory which* have remained AcSSint.^” 
unclaimed or undistributed for six months after the 
date on which they became payable or refundable, the 
liquidator shall forthwith pay the said money into the 
Reserve Bank of India to the credit of the Central 
Government in an account to be called the Companies 
Liquidation Account, and the liquidator shall, on the 
dissolution of the company, similarly pay into the said 
account any money representing unclaimed dividends 
or undistributed assets in his hands at the date of 
dissolution. 

(2) The liquidator shall, when making any payment 
referred to in sub-section (I), furnish to such officer as 
the Central Government may appoint in this behalf a 
statement in the prescribed form setting forth in respect 
of all sums included in such payment the nature of the 
sums, the names and last known addresses of the persons 
entitled to participate therein, the amount to which each 
is^entitled and the nature of his claim thereto, and such 
oSier particulars as may be prescribed. 

Prioe anna 1 or 



(S) ^Xlie receipt of tlae Reserve Bank of India for any 
money paid to it under sub-section (J) sball be an eflfec-^ 
tual discharge of the liquidator in respect thereof. 

(4) Where the company is being wound up by the 
Court, the liquidator shall make the payments referred 
to in sub-section (I) by transfer from the special banking 
account referred to in sub -section (3) of section 244:A, 
and where the company is wound up voluntarily, or 
subject to the supervision of the Court, the liquidator 
shall, when filing a statement in pursuance of sub- 
section (1) of section 244, indicate the sum of money 
which is payable to the Reserve Bank of India under 
sub-section (I) which he has had in his hands or under his 
control during the six months preceding the date to 
which the said statement is brought down, and shall, 
within fourteen days of the date of filing the said state- 
ment, pay that sum into the Companies Liquidation 
Account. 

{S) Any person claiming to be entitled to any -money 
paid into the Companies Liquidation Account in pur- 
suance of this section may apply to the Court for an 
order for payment thereof, and the Court, if satisfied 
that the person claiming is entitled, may make an order 
for the payment to that person of the sum due : 

Provided that before making such order the Court 
shall cause a notice to be served on such officer as the 
Central Government may appoint in this behalf calling 
on the officer to show cause within one month from the 
date of the service of the notice why the order should 
not be made. 

{6) Any money paid into the Companies Liquidation 
Account in pursuance of this section, which remains 
unclaimed thereafter for a period of fifteen years, shall 
be transferred to the general revenue account of the 
Central Government ; but any claim preferred under 
sub -section {5) to any money so transferred shall be 
allowable as if such transfer had not been made, the 
order for payment on such claim being treated as an 
order for refund of revenue. 

(7) Any liquidator retaining any money which should 
have been paid by him into the Companies Liquidation 
Account under this section shall pay interest on the 
amount retained at the rate of twenty per cent, per 
annum and shall also be liable to pay any expenses 
occasioned by reason of his default, and, where the 
winding up is by or under the supervision of the Court, 
he shall also be liable to disallowance of all or such part 
of his remuneration as the Court may think just and to be 
removed JBrom his office by the Court. 

(5) Nothing in this section shall apply in relation to 
companies with objects confined to a single Province 
which are not trading corporations.’^ 

aiPB — ^L.466 nD — 14-1-41 8,000. 



ACT No. XXXVH OF 1940 


vn Of 1918. 

VI of 1882. 
X of 1860. 

VII of 1918. 


[Passed by the Indian Legislature,] 

(Received the assent of the Governor General on 
the 2Tbh November^ 1940.) 


An Act to enable companies in British India to 
make donations to public funds formed, and 
to make investments in Government loans 
floated, for the purpose of assisting the 
prosecution of the present war. 

W HEREAS it is expedient to enable companies in 
British India to make donations to public funds 
formed, and to make investments in Government loans 
floated, for the purpose of assisting the prosecution 
of the present war ; 

And whereas it is also expedient to remove 
doubts as to the legality of such donations and invest- 
ments where already made ; 

It is hereby enacted as follows : — 

1. This Act may be called the War Donations and short title. 
Investments (Companies) Act, 1940. 

2. In this Act “ Government loan ’’ includes a laterpretation. 
loan floated by the Government of the United King- 
dom. 

8. Any company formed and registered under the Power or com- 
Indian Companies Act, 1913, or under the Indian donation 
Companies Act, 1882, or under the Indian Companies ii^veatments. 
Act, 1866, or under any Act or Acts repealed thereby 
may, notwithstanding anything contained in the Indian 
Companies Act, 1913, and notwithstanding that the 
memorandum of association or the articles of association 
of the company do not enable it so to do, by special 
resolution authorise the making of a donation from the 
company’s assets to a public fund formed, or the making 
of an investment of the company’s assets in a 
Government loan floated, for the purpose of assisting 
the prosecution of the present war. 

4. Any donation to a public fund formed, and any J^donattons 
investment in a Government loan floated, for the pui- and tovegt- 
pose of assisting the prosecution of the present war SaSc? ^ 
Price anna 1 or IJd. 



made by Sbuy compam^ to which this Act applies between 
the 3rd day of September, 1939, and the commence- 
ment of this Act shall be as valid in all respects as if 
it had been made in accordance with the provisions of 
section 3, and after the commencement of this Act. 

5* If any question arises whether for the purposes 
of this Act a loan is a Government loan floated for the 
purpose of assisting the prosecution of the present war 
or whether a fund is a public fund formed for the pur- 
pose of assisting the prosecution of the present war, 
the question shall be decided by the Central Govern- 
ment whose decision shall be final. 


GJPIWI,4e7 LD— ie-l-41- 4,600. 



II ot 1934. 


II of 1934. 


ACT No. XXXVEir of 1940. 


[Passed by the Indian Legislature.] 

(^Received the assent of the Governor General on 
the 27th November, 1940.) 


An Act further to amend the Reserve Bank of 
India Act, 1934. 

W HEREAS it is expedient further to amend the 
Reserve Bank of India Act, 1934, for the purpose 
hereinafter appearing ; 

It is hereby enacted as foflows : — 

1. This Act may be called the Reserve Bank of short title. 
India (Third “ Amendment) Act, 1940. 

2. After sub-section (3) of section 42 of the Reserve Amendment ot 
Bank of India Act, 1934, the following sub-section shall n of im! 
be inserted, namely : — 

‘ (3 A) When under the provisions of sub-section (3) 
penal interest at the increased rate of five per 
cent, above the bank rate has become pay- 
able by a scheduled bank, if thereafter on 
the day fixed for the next return the balance 
held at the Bank is stiU below the prescribed 
minimum as disclosed by this return,— 

(a) every director and any managing agent, 
manager or secretary of the scheduled 
bank, who is knowingly and wilfully a 
party to the default, shall be punishable 
with fine which may extend to five hund- 
red rupees and with a fmther fine- which 
may extend to five hundred rupees for 
each subsequent day on which the default 
continues, and 

(6) the Bank may prohibit the scheduled bank 
from receiving after the said day any 
fresh deposit, 

and, if default is made by the scheduled 
bank in complying with the prohibition 
referred to in clause (6), every director 
and officer of the scheduled bank who is 
knowingly and wilfully a party to such 
default or who through negligence or 
otherwise contributes to such default shall 
Price anna J or IJd. 



in respect of estcli sucli default be piznisti- 
able witb jfine whicb may extend to five 
hundred rupees and with a further fine 
which may extend to five hundred rupees 
for each day after the first on which a deposit 
received in contravention of such prohibition 
is retained by the scheduled banh. 

Eocplanafion,- ^In this sub-section ‘‘ ojBSLoer ’’ in- 

cludes a managing agent, manager, secretary, 
branch manager, and branch secretary.’ 
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ACT No. XXXIX OF 1940. 


[Passed by the Indian Legislature.] 

(Received the assent of the Governor General ojfi^ 
the 27th November, 1940,) 


An Act further to amend the Motor Spirit 
(Duties) Act, 1917. 

W HEREAS it is expedient further to amend the 

Motor Spirit (Duties) Act, 1917, for the purpose 

hereinafter appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Motor Spirit (Duties) 
Amendment Act, 1940. 

n of 1917. 2. In section 2 of the Motor Spirit (Duties) Act, 1917, 

for the definition of motor spirit the following shall be 
substituted, namely : — 

* Motor spirit ’’ means — 

(a) any inflammable hydrocarbon (including any 
mixture of hydrocarbons or any liquid con- 
taining hydrocarbons) which is capable of 
being used for providing reasonably efficient 
motive power for any form of motor vehicle, 
and 

(6) power alcohol, that is ethyl alcohol of any 
grade (including such alcohol when dena- 
tured or otherwise treated) which, either by 
itself or in admixture with any such hydro- 
carbon, is capable of being used as aforesaid/ 


Price anna 1 or l^d. 
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Sboit title. 
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ACT No. XL of 1940. 


XI of 1922, 


VII of 1089. 


Xi of 1922. 


VII oI 1913. 


[Passed by the Indian Legislature,] 

(Received the assent of the Governor General on the 
3rd December, 194 j0.) 


An Act fuitlier to amend the Indian Income-tax Act, 

1922, and to make certain transitory provisions 
with respect to the operation oi that Act on the 
corning into force of Part II of the Indian Income- 
tax (Amendment). Act, 

W HEREAS it is expedient further to amend the 

Indian Income-tax Act, 1922, for the purposes 
hereinafter appearing, and to make certain transitory 
provisions with respect to the operation of that Act on 
the coming into force of Part II of the Indian Income- 
tax (Amendment) Act, 1939 ; 

It is hereby enacted as follows : — ■ 

1. This Act may be called the Indian Income-tax siiort title. 
(Amendment) Act, 194=0. 

2. For clause (6) of section 2 of the Indian Income- Amendment of 
tax Act, 1922 (hereinafter referred to as the said Act), xfof 192 ^®^ 
the following clause shall be substituted, namely 

‘(d) “ company ’’ means a company as defined in 
the Indian Companies Act, 1913, or formed in pursuance 
of an Act of Parliament or of Royal Charter or Letters 
Patent, or of an Act of the Legislature of a British 
possession or of a law of an Indian State, and includes any 
foreign association, whether incorporated or not, which 
the Central Board of Revenue may, by general or special 
order, declare to be a company for the purposes of this 
Act 


3. (Jf) In section 5 of the said Act, — 

(a) in sub-section (3), the words “for 
shall be omitted ; 


any area 


Amendme^t of 
gection 5, Act 
XI of 1922. 


(b) in sub-sections (4) and (d), for the words “ and 
of such incomes or classes of income and ’’ 
the words “ or of such incomes or classes of 
income or ” shall be Substituted ; 

(c) in 

r 

Price anna 1 or 



(c) in sub-section (4), for the words “ and, where two 

or more Appellate Assistant Commissioners 
have been appointed for the same area 
the following words shall be substituted, 
namely : — 

and, where such directions have assigned to two 
or more Appellate Assistant Commission- 
ers of Income-tax, the same persons or 
classes of persons or the same incomes or 
classes of income or the same area 

(d) in sub-section (5), for the words ** and, where 

two or more Inspecting Assistant Commis- 
sioners of Income-tax or Income-tax OfB.- 
cers have been appointed for the same area*^ 
the following words shall be substituted, 
namely : — 

** and, where such directions have assigned to two 
or more Inspecting, Assistant Commis- 
sioners of Income-tax or Income-tax OfiBL* 
cers, the same persons or classes of persons 
or the same incomes or classes of income 
or the same area 

[e) in sub-section (d), for the words and for such 
area the words or such area shall be 
substituted, the words ** within the specified 
area ’’ shall be omitted, and after the words 
** specified classes of persons or classes of 
income the words or area shall be 
inserted ; 

(/) after sub-section (7) the following sub-section 
shall be inserted, namely : — 

** {7 A) The Commissioner of Income-tax may 
transfer any case from one Income-tax 
Officer subordinate to him to another, 
and the Central Board of Revenue may 
transfer any case from any one Income- 
tax Officer to another. Such transfer may 
be made at any stage of the proceedings,, 
and shall not render necessary the re- 
issue of any notice already issued by the 
Income-tax Officer from whom the case 
is transferred.^^ 


(2) The amendments made by clauses (a), (6), (c), 
(d) and (e) of sub-section (I) shall be deemed to have 
taken effect on the 1st day of April, 1939. 

ixisertion of 4. After section 6 of the said Act the followins head-- 

and^ uigs shall be inserted, namely : — 
axnesdmeiit of 

‘"CHAPTER n-A. 

Appeixatb Tbibunajl 


MctlonSA of 
Act XI of 1022. 


and in sub-section (8) of section 5A for the word place 
the word ** places shall be substituted* 


2 


5* In 



4& 5 Oeo., 5, 
c. 17. 


5. In sub-section {1) of section 9 of the said Act, in 
clause {vii)y for the words ‘‘ the net annual value after 
deducting the foregoing allowances ”, in both places 
where they occur, the words “ the annual value ” shall 
be substituted. 

6 . To sub-section (3A) of section 18 of the said Act 
the following provisoes shall be added, namely : — 

“ Provided that where the person so payable is a 
British subject as defined in section 27 of the 
British Nationality and Status of Aliens 
Act, 1914, or a subject of a State in India or 
Burma, and the Income-tax Officer gives a 
certificate in writing (which certificate he 
shall give in every proper case on the appli- 
cation of the assessee) that to the best of his 
belief the total world income of such person 
will be less than the minimum liable to 
income-tax or that his total income will be 
liable to a rate of income-tax less than the 
maximum rate, the person responsible for 
paying any income referred to in this sub- 
section shall, until such certificate is cancelled 
by the Income-tax Officer, pay the income 
without deduction or deduct the tax at such 
less rate, as the case may be : 

Provided further that nothing in this sub-section 
shall apply to any payment made in the 
course of transactions in respect of which the 
person responsible for malSng the payment 
is deemed under the first proviso to section 
43 not to be an agent of the payee.^’ 

7. In sub-section (I) of section 23A of the said Act, — 

(a) after the words “ in general meeting ” the words 

“ increased by any income-tax payable 
thereon ” shall be omitted ; 

(b) after the words the assessable income of the 

company of that previous year ’’ the words 
as reduced by the amount of income-tax 
and super-tax payable by the company in 
respect thereof shall be inserted ; 

(c) after the words as computed for income-tax 

purposes ” the words “ and reduced by the 
amount of income-tax and super-tax pay- 
able by the company in respect thereof’^ 
shall be inserted ; 

(d) in the first proviso, the words ‘‘ of the assessabl© 

income in both places where they occur, 
shall be omitted ; 

(e) in the secona proviso, the words as reduced 

by the amount of income-tax and super- 
tax payable by the company in respect 

there of 


Amendnient of 
section 9, Act 
Xr of 1922. 


Amendment of 
section 18. Act 
XI of 1922- 


Amendment 
of section 23A, 
Act XI of 
1922. 


8 



tliercof shall be inserted affcoi* the words 
ilfty-five per cent, of the a^-’sessable in- 
come of the company ” and s'lall also be 
added at the end of the provisc^. 

A?? proviso to siib-section (1) of section 28 of 

xiof i92i the said Act, after clause (c) the following clause shall 
be added, namely : — 

(d) when the person liable to penalty is a regis- 
tered firm, or an unregistered drm treated 
under section 23 (6) (b) as a registered firm, 
so that the amount of the income-tax and 
super-tax payable hy the firm itself has not 
been determined, that amount shall be 
taken to be an amount equal to the tax 
which would have been pa^^able by an un- 
registered firm on an income equal to the 
firm’s total income, and, in the cases refer- 
red to in clauses (6) and (c), the amount of 
the income-tax and super-tax which would 
have been avoided if the income as return- 
ed had been accepted as the correct income, 
shall be taken to be the difference between 
the amount of the tax which would have 
been payable by an unregistereii firm on an 
income equal to the fi^rm’s total income and 
the amount of the tax payable by «ui unregis- 
tered firm on an income equal to the income 
of the firm asactuall33^ returned hy the firm.” 


Amendment of 
Section 58B, 

Act XX ot 
10 ?.^. 


9. After sub-section (3) of section 58B of the said 
Act the following sub-section shall be inserted, 
namely : — 


(3 A) An order according recognition to a provi- 
dent fund- shall not, unless the Commis- 
sioner otherwise directs, be affected by the 
fact that the fund is subsequently amal- 
gamated with another provident fund on the 
occxirrence of an amalgamation of the 
undertakings in connection with which the 
two funds are maintained, or that it sub- 
sequently absorbs the whole or a part of 
another provident fund belonging to an 
undertaking which is wholly or in part 
transferred to or merged in the undertaking 
of the employer maintaining the first men- 
tioned fund.” 


Amendment of • 
section 68C, 

^.<^t Xt of 
1922. 


10. (i) In sub-section {!) of section 580 of the said 
Act, — 

(a) to clause (a) the following proviso shall be 
added, namely : — 


"" Provided that the Commissioner may, if he 
thinks fit and subject to such conditions. 


if any, 



if any, as he thinks proper to attach to 
the recognition, accord recognition to a 
fund maintained by an employer whose 
principal place of business is not in Bri- 
tish India notwithstanding that a propor- 
tion not exceeding ten per cent- of the 
employees is employed outside India/’; 

.(b) to clause (6) the following proviso shall be 
added, namely ; — 

Provided that an employee who retains his 
employment while serving in His Majesty’s 
Forces or when taken into or employed 
in the national service under the National 
Service (European British Subjects) Act, 

1940> or the National Service (Technical 
Personnel) Ordinance, 1940, may, not- 
withstanding that he receives from the 
employer no salary or a salary less than 
he would have received had he not 
entered His Majesty’s Forces, or been so 
taken into or employed in the national 
service, contribute to the fund during his 
service in His Majesty’s Forces or while 
so taken into or employed in the na- 
tional service a sum not exceeding the 
amoimt he would have contributed had he 
continued to receive from the employer 
the same salary (including increments, if 
any) as he would have received had he 
not entered His Majesty’s Forces or been 
taken into or employed in the national 
service/’ ; 

(c) in clause (d!), after the words ** contributions 
as above specified ” the words and of dona- 
tions, if any, received from the trustees ” 
shall be inserted, and for the words ** con- 
tributions and accumulations ” the words 
cor\tributions, donations and accumula- 
tions ” shall be substituted* 

(2) The amendment made by clause (b) of sub-sec- 
tion (7) shall be deemed to have been made and to have 
taken effect on the 3rd day of September, 1939. 

11. In sub-section (1) of section 61 of the said Act, AmendmeBt of 
after the word “ before ” the words ‘‘ the Appellate 
Tribunal or ” shall be inserted. 

12. In clause (b) of sub-section (5) of section 64 of Amendment of 
the said Act, after the words where by” the words 

** any direction given or ” shall be inserted, and after 
the word and figure section 5 ” the words, brackets, 

figures 

5 



figures and letter ‘‘ or in consequence of any transfer 
made by him under sub-section {7 A) of section 5 ” 
shall be inserted. 

^®Scb™l5ie 18, In the Schedule to the said Act, in rule 9, for 
Act XI ot ' the words by a mutual insurance company ” the 
^ words “ by a mutual insurance association’^ shall be 

substituted. 

Transitory pro- 14. Notwithstanding the coming into force of Part 
rilpe“ tTo II of the Indian Income-Tax (Amendment) Act, 1939, — 

(a) all appeals already duly instituted under sec- 

^^22* tion 32 of the Indian Income-tax Act, 1922, 

at the time when the said Part II comes into 
force, 

(b) all proceedings then pending before the Com- 

missioner in connection with the exercise 
of his powers of revision under section 33, 

(c) all applications to the Commissioner, then 

pending, for reference to the High Court 
under sub-section (2) of section 66, and 

(d) all applications to the High Court, then pend- 

ing, for the issue of a requisition to the 
Commissioner under sub-section (3) of sec- 
tion 66, 

may be continued and disposed of as if the said Part 
II had not come into force, and the provisions of sub- 
sections (2), (3), (3A), (4), (3) and (3) of section 66, as 
subsisting before the said Part II came into force, 
shall continue to have effect in relation to the appeals 
and proceedings referred to in clauses (a) and (6) : 

Provided that where under the provisions of sec- 
tion 33 of the Indian Income-tax Act, 1922, as substi- 
tuted by the Indian Income-tax (Amendment) Act, 

1939, an assessee becomes entitled to appeal to thevnofi9S9^ 
Appellate Tribunal against any order passed by an 
Appellate Assistant Commissioner under section 28 
or section 31 in respect of which he has already lodged 
an appeal to the Commissioner under section 32 or 
made any application to the Commissioner for the 
exercise of Ms powers of revision under section 33, 
he may at his option elect to proceed with his appeal to 
the Commissioner or his application, as the ease may 
be, in which case he shall lose his right of appeal to the 
Appellate Tribunal, or he may elect to appeal to the 
Appellate Tribunal under section 33, in which case 
his appeal to the Commissioner or his application, as 
the case may be, shall lapse. 
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ACT No. XLI of 1940. 

[Passed by the Indian Lbgislatdeb.] 

{Received the assent of the Governor General on the 
3rd December, 1940.) 


An Act to amend the Indian Sale of Goods Act, 1930* 

W HEREAS it is expedient to amend the Indian 
Sale of Goods Act, 1930, for the j>uiposes here- 
inafter appearing ; 

It is hereby enaoted as follows : — 

1. This Act may be called the Indian Sale of Goods short title. 
(Amendment) Act, 1940, 

2. After section 64 of the Endian Sale of Goods Act, insertion of 
1930, the following section shall be inserted, namely : — elliricTin 

of 1930. 

64A. In the event of any duty of customs or in contracts 
excise on any goods being imposed, increased, amount 
decreased or remitted after the making 
any contract for the sale of such goods with- 
out stipulation as to the payment of duty ^^aucted. 
where duty was not chargeable at the time of 
the making of the contract, or for the sale of 
such goods duty-paid where duty was charge- 
able at that time, — 

(a) if such imposition or increase so takes effect 
that the duty or increased duty, as the 
case may be, or any part thereof, is paid, 
the seller may add so much to the contract 
price as will be equivalent to the amount 
paid in respect of such duty or increase of 
duty, and he shall be entitled to be paid 
and to sue for and recover such addition, 
and 

(6) if such decrease or remission so takes effect 
that the decreased duty only or no duty, 
as the case may be, is paid, the buyer^may 
deduct so much from the contract price 
as will be equivalent to the decrease of 
duty or remitted duty, and ha shall not 
be liable to pay, or be sued for or in respect 
of, such deduction.’^ 

(i) Section 
1 
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Indian Sale of Goods [act xli of 1940 .] 
(Amendment)^ 

5sc?toniooi W Section 10 of the Indian Tariff Act, 1934, is 

XXXII hereby repealed. 

{2) Nothing in the repeal effected by sub-section il) 
shall affect or be deemed to affect — 

(а) any right, title, interest, obligation or liability 

already acquired, accrued or incurred before 
the commencement of this Act, or 

(б) any legal proceedings or remedy in respect of 

any such right, title, interest, obligation or 
Liability, or 

(c) anything done or suffered before the com- 
mencement of this Act. 
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XV of 1940. 


XV of 1940. 


ACT No. XLII of 1940. 


[Passed by the Indian Legislature.] 

{Ucocivcd the ass67it of the Governor General on the 
8rd December, 1940.) 


An Act to- amend the Excess Profits Tax Act, 1940. 


W HEREAS it is expedient to amend the Excess 
Profits Tax Act, 1940, for the purposes herein- 
after appearing ; 

It is hereby enacted as follows : — 

!• (i) This Act may be called the Excess Profits Tax Short title, 
(Amendment) Act, 1940. 

(2) It shall come into force at once ; but its provisions 
shall be deemed to have taken effect on the day on 
which the Excess Profits Tax Act, 1940, came into force. 


2. In clause {21) of section 2 of the Excess Profits Tax Amendment of 
Act, 1940 (hereinafter referred to as the said Act), for xv of i 940 .^*^* 
sub-clause (&) the following sub-clauses shall be substi- 
tuted, namely : — 

(6) in relation to a business carried on by a 
partnership of which one or more of the part- 
ners is a body corporate (other than a com- 
pany the directors whereof have a con- 
trolling interest therein), such a rate per cent, 
as is equivalent to — 

(^) eight per cent, per annum on so much of the 
average amount of the capital employed in 
the business during the chargeable acoount- 
ing period as represents the share of any 
such body corporate, and * 

(ii) ten per cent, per annum on the remainder of 
that amount ; 

(c) in relation to a business to which neither sub- 
clause {a) nor sub-clause (&) applies, ten per 
cent, per annum : 

8. In sub-section (3) of section 6 of the said Act, 
after the word and figure section 13 ” the following xv of id40 
words shall be inserted, namely : — 

or within the extended period allowed by the 
Excess Profits Tax OfSeex under the proviso 
to that sub-section ” 
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Eccoess Profits Tax (^Amendment). [act XLti 

and to the sub-section the following proviso shall be 
added, namely : — 

Provided further that a determination on an 
application under this sub-section — 

(а) shall have effect with respect to all subse- 

quent chargeable accounting periods ; 

(б) shall exclude any further application under 

this sub-section.” 

Amendment of 4. In. section 8 of the said Act, — 
section 8^ Act 

XV of 1940 . Ijx sub-section 0^), after the words in com- 

puting the capital employed in the business 
after the change ’% and in sub-section ( 4 )y after 
the words in computing the capital employed 
in the I'esulting business ” the following words 
shall be inserted, namely : — 

“ and in considering, for the purposes of comput- 
ing the piolits of, and the capital employed 
during, any chargeable accounting period, 
whether any and, if so, what deductions ar*e 
to be made in respect of depreciation of 
buildings, plant and machinery, ” ; 

[b) in sub-section ( 5 ), the words ‘‘ subject to any 

necessary modifications ” shall be omitted ; 

(c) in sub-section (6), the words ‘‘ subject, however> 

to such modifications (including modifications 
as respects the computation of capital) as he 
may consider just ” shall be omitted ; 

(d^) after sub-section ( 7 ) the following sub-section 
shall be added, namely : — 

{ 8 ) Where— 

(а) a business is, by virtue of sub-section (B) or 

sub-section ( 3 ), deemed not to have been 
discontinued ; or 

(б) a business is, by virtue of sub-section ( 4 ), 

to be treated as if it had been in existence 
throughout the period during which there 
was in existence any other business ; or 

(c) a business is, by virtue of sub-section (J), 

to be treated as a continuation of another 
business ; or 

(d) any person who is caixying on a business 

a:^r a transfer is treated, by virtue of 
sub-section (d), as having carried on the 
business as from a date before the transfer, 

the provisions of this Act relating to the com- 
putation of profits and capital for the purposes 

of excess 
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of excess profits tax shall, both as respects the 
standard period and any chargeable accounting 
period, have effect subject to such modifica- 
tions, if any, as the Excess Profits Tax Officer 
may think just, and the Excess Profits Tax 
Officer may make such alterations in the 
periods which would otherwise be the charge- 
able accounting periods of the business as he 
thinks proper : 

Provided that if the Excess Profits Tax Officer 
makes any such modifications and the person 
carrying on the business is dissatisfied with 
the modifications so made, or if the person 
carrying on the business is dissatisfied with 
the refusal of the Excess Profits Tax Officer to 
make any such modifications, he may, at any 
time before the expiry of forty-five days from 
the date oxi which the order of the Excess Pi o- 
fits Tax Officer is communicated to him, appeal 
to the Board of Referees through the 
Excess Profits Tax Officer/’ 

6- -/Vftei* sub -section (1) of section 9 of the said Act Amendment oi 
the following sub-section shall be inserted, namely : — 

Where— 

(a) any debt is owing to any company by another 
company ; and 

(i) one of those companies is a subsidiary of the 
othei*, or both ai e subsidiaries of a third 
company ; and 

(o) no interest is payable in respect of the debt, 
but the circumstances in which the debt 
came into existence or is allowed to continue 
to exist are such that the debt represents 
in substance capital employed in the busi- 
ness of the debtor company, 

the capital of both companies shall be com- ! 

puted as if the debt did not exist/’ 

6, In sub-section (2) of section 12 of the said Act, — Amendment oj 

^ ’ section 12, Act 

XV of 1940. 

(a) for the words to the extent that such profits 
arose in the said country ” the words '' to the 
extent to which such profits are liable to excess 
profits tax under this Act ” shall be substi- 
tuted ; 

(I/) in the proviso, for the words chargeable 
accounting period ”, where those words occur 

for the 

§ 



Excess Profits Tax {Amend^nent), [aot xIiII 

for the second time, the following shall be 
substituted, namely : — 

previous year (as determined for that business 
for the purposes of the Indian Income-tax 
Act, 1922) 

second proviso to sub-section (1) of section 
xvofiaio. 17 of the said Act the following shall be substituted, 
namely :~ 

«« Provided further that no appeal shall lie under 
this section against any apportionment made 
by the Excess Profits Tax Of&cer under the 
proviso to sub -section (d) of section 8, against 
any modifications made by the Excess Profits 
Tax Of&cer under sub-section (S) of section 
8, against any decision of the Excess Profits 
Tax OjBficer under rule 1 1 of the First Schedule, 
or against any decision of the Board of 
Referees or the Central Board of Revenue.” 


Axnendmeiit of 
section 26» Act 
XV of 1040. 


8* In section 26 of the said Act,- — 

(а) in sub-section (7) and in sub-section (5), after 
the word If ’’ the following words shall be 
inserted, namely : — 

on an application made to it through the 
Excess Profits Tax Officer ” ; 

(б) to sub-section (7) the following proviso shall be 

added, namely : — 

** Provided further that a determination on an 
application under this sub-section — 

(а) shall have effect with respect to all subse- 

quent chargeable accounting periods ; 

(б) shall exclude any further application under 

this sub-section.” ; 

(c) after sub-section (3) the following sub-section 
shall be added, namely : — 

“ (4) An application to the Central Board of 
Revenue under this section shall be pre- 
sented to the Excess Profits Tax Officer 
before the expiry of the period specified in 
the notice issued under sub-section (7) of 
section 13 or of the extended period allowed 
by the Excess Profits Tax Officer under the 
proviso to that sub-section, but in the case 
of an application under sub-section (7) of 
this section, if the person eairying on the 
business has made or is making an applica- 
tion under sub-section (3) of section 6 the 

application 
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application shall be presented to the Excess 
Profits Tax Officer before the expiry of 
forty-five days from the date on which 
the order of the Board of Beferees dis- 
posing of the application under sub-section 
(3) of section 6 is communicated to the per- 
son who has made that application.” 

9. In Schedule I to the said Act, — Amendment of 

^ -a Schedule I, 

(a) in rule 1, m the first proviso, after the word Actxvof 1940. 

Provided ” the word further ” shall be 
inserted, and before that proviso, as so amend- 
ed, the following proviso shall be inserted, 
namely : — 

Provided that any sums excluded under the 
proviso to clause {Hi) of sub-section (2) or 
clause (a) of sub-section (4) of that section 
from the allowances made in computing the 
profits of the business for the purposes of 
income-tax shall, if paid, be included in 
those allowances when computing the pro- 
fits of. the business for the purposes of 
excess profits tax : ” ; 

(d) in rule 4, — 

(i) in sub-rule (i) after the brackets and figure 

‘‘ (2) ” the brackets, figure and letter 
(2A) ” shall be inserted ; 

(ii) after sub-rule (2) the following sub- 

rule shall be inserted, namely : — 

** (2A) In the case of a business part of which 
consists in banking, insurance or dealing in in- 
vestments, not being a business to which sub- 
rule (2) of this rule applies, the profits shall 
include all income received from investments 
held for the purposes of that part of the busi. 
ness, being income to which the persons carry- 
ing on the business are beneficially entitled.”; 

(Hi) in sub-rule (3), after the brackets and 
figure (2) ” the word, brackets, figure 
and letter or (2A) ” shall be inserted ; 

(c) in rule 7, — 

(i) for sub-rule (1) the following sub-rule shall 
be substituted, namely : — 

** (1) In the case of a business carried on, in 
any accounting period which constitutes 
or includes a chargeable accounting 
period, by a company the directors where- 
of have throughout that accounting 
period a controlling interest therein — 

(a) in computing the profits for that account- 
ing period ; and 


(6) if 
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Ecccess Profits Taa^ (^A.mend'ment)- [act xlti 

(6) if the standard, profits of the bnsiness are 
compnted by reference to the profits of 
a standard period, also in compnting, 
in relation to any snch chargeable 
accounting period, the profits for the 
standard period, 

no deduction shall be ipade in respect of 
directors’ remuneration.” ; 

{ii) in snb-rnle (JS), for the words In this rTile ” 
the words, brackets and figure In sub- 
rule (I) of this rule ” shall be substituted ; 

{iii) after sub-rule {2) the following sub-rule 
shall be o^dded, namely : 

{3) If, in the case of a business carried on 
by a company in any accounting period 
which constitutes or includes a chargeable 
accounting period, the directoi'S ol the 
company — 

(а) have during any part of that accounting 

period^ or 

(б) had during the whole or any part of any 

previous accountixig period which 
includes the whole or any part of any 
chargeable accounting period or the 
whole or any part of the standard 
period (if any), 

a controlling intei*est therein, and the 
case is not one to which sub-rule (I) of 
this rule applies, then, e^ccept in so fax* as 
the Central IBoard of Revenue othei'wis© 
directs, no deduction shall be made in 
respect of directors’ remuneration either 
in computing the profits for the first* 
mentioned accounting period or in com- 
puting in relation to any chargeable 
accounting period wholly or partly 
included in that accounting period, the 
profits of the standard period (if any). ” ; 

(d) after rule 10, the following rule shall be added, 
namely : — 

11. Where in respect of any accounting period 
a deduction would, apart from the provi- 
sions of this rule, be allowable in computing 
profits, and, in the opinion of the Excess 
Profits Tax Officer, the deduction does not 
represent a sum* reasonably and properly 
attributable to that accounting period, 
only such part of the deduction shall be 
allowable as a deduction for that period as 
appears to the Excess Profits Tax Officer 
to be reasonably -and properly attributable 

to that 
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JSix)cess ^Profiis Tax (Amendmeni) , 

to that period, and any balance of the deduc- 
tion shall be treated as attributable to such 
other accounting period or periods (whether 
or not they include, or fall wholly or partly 
within, the standard period, if any, or any 
chargeable accounting period) as the Excess 
Profits Tax Officer thinks proper. 

Any person who is dissatisfied with a determina- 
tion of the E;s:cess Profits Tax Officer under , 
this rule may, at any time before the expiry 
of forty -five days from the date on which 
such determination is communicated to him, 
appeal to the Board of Beferees through the 

Excess Profits Tax Officer,” ^ a r 

Amendment of 

10* In Schedule II to the said Act, — ic^ xvof i94o. 

(а) in sub-rule (2) of rule 1, after the words “ written 

down value the following words shall be 

inserted, namely : — 

and to such other deductions in respect of 
reduced values of assets as are allowable in 
computing profits for the purposes of income- 
tax ” ; 

(б) at the end of sub-rule (i) of rule 2 the following 

shall be inserted, namely : — 

The debts to be deducted under this sub-rule 
shall include any such sums in respect of 
accruing liabilities as are allowable as a 
deduction in computing profits for the pur- 
poses of excess profits tax or would have 
been so allowable if the period for which the 
amount of capital is being computed had 
been a chargeable accounting period ; and 
the said sums shall be deducted notwith- 
standing that they have not become pay- 
able.” ; 

(c) after rule 6 the following irule shall be added, 

namely : — 

(7) If — 

(а) the Central Board of Revenue is satisfied, 

as respects any assets of any business the 
standard profits of which are computed by 
reference to the profits of a standard 
period, that during that period /or any 
part thereof those assets were inherently 
improductive, and 

(б) an applicatioii^ that this nde shall have 

effect is made through the Excess Profits 
Tax Officer to the Central Board of 
Revenue by the person carrying on the 
business, 

then, 

7 



tlien, in computing the average amount of 
the capital employed in the business in the 
standard period and in all chargeable 
accounting periods, those assets, and any 
other assets of the business, shall be treated 
as not having been assets thereof during 
any part of the period during which, in the 
opinion of the Central Board of Revenue, 
they were inherently unproductive : 

Provided that in the case of a business the 
standard pi*ofits of which depend directly 
or indirectly upon a direction of the Board 
of Referees under sub-section (3) of section 
6, or of the Central Board of Revenue under 
sub- section (1) of section 26 of this Act the 
provisions of this rule shall have effect to 
such extent only as the Central Board of 
Revenue thinks proper : 

Provided further that an application to the 
Central Board of Revenue under this rule 
shall be presented to the Excess Profits Tax 
OjOGLcer before the expiry of the period 
specified in the notice issued under sub- 
section (1) of section IS of this Act or of 
the extended period allowed by the Excess 
Profits Tax OjQSLcer under the proviso to that 
sub-section. 

(2) Where sub-rule (I) of this rule has effect on 
the application of the person carrying on 
any business, any computation of capital of 
the business made before the making of the 
application, and any assessment affected by 
that computation shall be revised accord- 
ingly/’ 
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THE INDIAN FINANCE (No. 2) 
ACT, J940. 


VI of 1898. . 
XVI of 1940. 


VI of 1898. 
XVI of 1940. 


X VJ of 1940. 


[Made by the Governor General on the 29th 
November, 1940,) 


An Act to alter the maximum rates of postage 
under the Indian Post Office Act, 1898, to 
increase the rates of the taxes on income 
imposed by the Indian Finance Act, 1940, by 
a surcharge for the purposes of the Central 
Government, and to increase the rate of 
super-tax payable by companies. 

W HEREAS it is expedient to alter the maximum 
rates of postage under the Indian Post Office 
Act, 1898, to increase the rates of the taxes on income 
imposed by the Indian Finance Act, 1940, by a 
surcharge for the purposes of the Central Government, 
and to increase the rate of super-tax payable by 
companies ; 

It is hereby enacted as follows ; — 

1, (i) This Act may be called the Indian Finance short title and 
(No. 2) Act, 1940. 

(2) It extends to the whole of British India. 

2. In the First Schedule to the Indian Post Office inland postage 
Act, 1898, as inserted in that Act by section 6 of the 
Indian Finance Act, 1940, — 

{a) in the first entry under the heading ‘‘ Letters ”, 
for the words “ One anna ” the words One 
and a quarter annas ” shall be substituted ; 

(6) for the first entry under the heading ** Book, 

PaMern and Sample Packers ” the following 
entry shall be substituted, namely : — 

For the first five tolas or 

fraction thereof Nine pies ” ; 

(c) in the second entry under the heading ''Booh 
Pattern and Sample Packets ”, for the words 
in excess of two and a half tolas ” the 
words ** in excess of five tolas ” shall be 
substituted. 

8. (i) Subject to the provisions of this section, the income-tax 
rates of income-tax, and the rates of super-tax other snper-tax, 
than super-tax payable by a company, imposed by sub- 
section (J) of section 7 of the Indian Iffiance Act, 1940, 
shall in respect of the year beginning on the 1st day of 
April, 1940, be increas^ by a surcharge for the purposes 
of the Central Government amounting to one-twelfth 
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of each such rate, and the rate of super -tax payable by 
a company imposed by the said sub-section shall in 
respect of the same year be increased by one-twelfth. 

(2) In making any assessment for the year ending 
on the 31st day of March, 1941, — 

(ay where the total income of an assessee, not being 
a company, includes any income chargeable 
under the head ‘‘ Salaries or under the 
head Interest on Sectirities or any in- 
come from dividends in respect of which he 
is deemed under section 49B of the Indian 
Income-tax Act, 1922, to have paid income- xi of 
tax imposed in British India, the income- 
tax payable by the assessee on that part of 
his total income which consists of such 
inclusions shall be an amount bearing to the 
total amount of income-tax payable accord- 
ing to the rates in force before the com- 
mencement of this Act on his total income 
the same proportion as the amount of such 
inclusions bears to his total income ; 

(6) where the total income of an assessee, not being 
a company, includes any income chargeable 
under the head Salaries on which super- 
tax has been or might have been deducted 
under the provisions of sub-section (2) of 
section 18 of the Indian Income-tax Act, 

1922, the super-tax payable by the assessee xi of 1922 . 
on that portion of his total income which 
consists of such inclusions shall be an amount 
bearing to the total amount of super-tax 
payable according to the rates in force be- 
fore the commencement of this Act on his 
total income the same proportion as the 
amount of such inclusions bears to his total 
income. 

" (3) !For the purposes of the proviso to sub-section (2) 
of section 18 of the Indian Income-tax Act, 1922, the ;xiof 1922 . 
amount by which any deduction made under that sub- 
section by a person responsible for paying any income 
chargeable under the head Salaries ’’ falls short of the 
deduction which could have been made had the rates 
imposed by this Act then been in force shall be deemed 
to be a deficiency arising out of a previous deduction or 
failure to deduct. 

(4) Notwithstanding that the Income-tax OJBBLcer 
has assessed the total income of an assessee and has 
determined the sum payable thereon under section 23 
of the Indian Income-tax Act, 1922, he may proceed ^ ^ 
to determine the further sum payable by such assessee 
by virtue of sub-section (1) of this section, and such 
further sum shall for the purposes of the Indian Income* 
tax Act, 1922, be deemed to be a sum determined under xi of 1022 
section 23 of that Act. 
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